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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ANDY DINKO individually and on he- 
half of the members of the National 
Maritime Union of America. 


Plaintiff. 75 Civ. §24 (HFW) 
-against- 


SHANNON J. WALL, as President of 
the National Maritime Union of NOTICE OF APPEAL 
America and individually, JOSEPH 
CURRAN, as past President of tha 
National Maritime Union of America 
and individually, MEL’ BARISIC, as 
Secretary-Treasurer of the National 
Maritime Union of America and 
individually, PETER BOCKER, JAMES 
MARTIN and RICK MILLER, as Vice 
Presidents of the National Maritime 
Union of America and individually, 
ANDREW RICK, as New York Branch 
Acent of the National Maritime of 
America, ABRAIIAM £. FREEDMAN, LEON 
KARCHMER and MARTIN E. SEGAL, as 
former Trustees of the National’! 
Maritime Union Officers' Pension 
Plan and individually, and The 
AMALGAMATED BANK OF NEW YORK, as 
Successor Trustee of the National 
Maritime Union Officers' Pension 
Plan and Trustee for the National 
Maritime Union Staff Pension Plan. 


Ne fendants. 
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Notice is hereby given that ANDY DINKO. individually and 
on beholf of the members of the National Maritime Union of America, 
Plaintiff above-named, hereby appeals to the United States Court 
of Appeals for the Second Circuit from the final judement dismis- 
sing the complaint on the ground that the Court lacks juri-‘4ictio 
over the subject matter of the action, entered in this action on 
the 13th day of August, 1975. 


Dated: New York, New York MELVIN E. ROSENTHAL, ESQ. 
August 20, 1975 Attorney for Plaintiff 
277 Broadway 
New York, New York 10007 
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| UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


In the Matter of the Application of ; | 
| ANDY DINKO, the Proposed Plaintiff, 

for Leave to Bring an Action in the 

Following Manner: 

ANDY DINKO individually and on behalf 
» of the members of the National Mari- 
| time Union of America, 


f Plaintiff, 
-~against- 


| SHANNON J, WALL, as President of the ° 
National Maritime Union of America 
| and individually, JOSEPH CURRAN, as VERIFIED 
past President of the National Mari- : APPLICATION 
. time Union of America and individually, 
, MEL BARISIC, as Secretary-Treasurer of 
the National Maritime Union of America 
and individually, PETER BOCKER, JAMES 
' MARTIN and RICK MILLER, as Vice Presidents 
of the National Maritime Union of America 
' and individually, ANDREW RICH, as New ‘ 
York Branch Agent of the National Mari- 
time Union of America, ABRAHAM E, FREEDMAN, 
LEON KARCHMER and MARTIN E. SEGAL, as for-- 
mer Trustees of the National Maritime 
' Union Officers' Pension Plan and individ- 
| ually, and The AMALGAMATED BANK OF NEW 

YORK, as Successor Trustee of the National 
, Maritime Union Officers' Pension Plan and 

Trustee for the National Maritime Union 
, Staff Pension Plan. 


Defendants, 


PROPOSED PLAINTIFF'S APPLICATION FOR PE?MISSION 
TO BRING AN ACTION PURSUANT TO SECTION 501 

OF TITLE 29 OF THE UNITED STATES CODE AND FOR 
RELIEF UNDER SECTIONS 411 AND 431 OF TITLE 29, 
U.S.C., AND COMMON LAW ON BEHALF OF THE MEMBERS 
OF THE NMU 


The proposed plaintiff seeks peimission to institute 


this proceeding against the above named officers, agents, repre- 


sentatives and trustees of the tiational Maritime Union of America 


(hereinafter referred to as the “NMU"} pursuant to Title 7, 
United States Code, Section 501, and seeks relief under other 
Sections of the Labor Management Reporting and isclosur Act 


(hereinafter referred to as the "LMRDA') and under common law 


principles, 


The facts upon which this proposed action is based 
are set forth both in the Verified Application and in the affi- 
davit of Andy Dinko, sworn to on the 22 day of January, 1975, in 
Support of this application pursuant to 29 U.S.C. $501, and will 
be repeated herein only to the extent necessary to intelligently 


coordinate the facts with the applicable law. 


The Applicable Law 


A. Section 501(a) of the LMRDA, 29 U.S.C. &501(a), 
imposes a fiduciary obligation on the officers, agents, shop 
stewards and other representatives of a labor Organization to hold 
its money and property solely for the benefit of the organization 
and its members and to manage, invest and expend this money and 
property in acc.cdance with the organization's constitution and 


by-laws. That section provides in its entirety: 


"(a) The officers, agents, shep stewards, 
and other representatives of a labor 
organization occupy positions of trust 
in relation to such organization and 
its members as a group, It is, there- 
fore, the duty of each such person, 
taking into account the special pro- 
blems and functions of a labor organ- 
ization, to hold its money and pro- 
perty solely for the benefit of the 
organization and its members and to 
manage, invest, and expend the same 
in accordance with its constitution 
and bylaws and any resolutions of the 


a or 


Roverning bodies adopted thereunder, 
to refrain from dealing with such 
organization as an adverse party or 
in behalf of an adverse party in any 
matter connected with his duties and 
from holding or acquiring any pecu- 

niary or personal interest which con- 
flicts with the interests of such or- 
ganization, and to account to the or- | 
ganization for any profit received by 


-him in whatever Capacity in connection 


with transactions conducted by him or 
under his jirection on behalf of the 

Organization. A general exculpatory 

provision in the constitution and by- | 
laws of such a labor Organization or 
a general exculpatory resolution of 
a governing body purporting to re- 

lieve any such person of liability 

fer breach of the duties declared by 

this section shall be void as against 

public policy," 


Section 501(b) of tne Act affords a vehicle for 


Union members to bring an action against their officers or repre- 


t sentatives who have allegedly violated the fiduciary obligation 


, ¢reated by Section 501(a), and Provides as follows: 


| 


"(b) When any officer, agent, shop 
steward, or representative of any 
labor organization is alleged to have 
violated the duties declared in sub- 
sect.on (a) of this section ana the 
labor organization or its governing 
board or officers refuse or fail to 
sue or recover damages or secure an 
accounting or other appropriate re- 
lief within a reasonable time after 
being requested to do so by any mem- 
ber of the labor Organization, such 
member may sue such officer, agent, 
shop steward, or representative in any 
district court of the United States 
or in any State court of competent 
jurisdiction to recover damages or 
secure an accounting or other appro- 
priate relief for the benefit of the 
labor organization. No such pro- 
ceeding shall be brought except upon 
leave of the court obtained upon 
verified application and for Zzood 
cause shown, which application may 


, 
’ 


be made ex parte. .., 


B. Title 29, United States Code, Section 431 (a) 
directs every labor organization to file a report with the Secre- 
tary of Labor detailing Union provisions made and procedures fol- 
lowed for the authorization for disbursement of funds and the 


audit of financial transactions of the labor organization. 


Section 431(b) requires every labor organization to 
file annually with the Secretary of Labor a complete report of 
} its financial condition and operations, including its liabilities, 
‘and direct or indirect disbursements (including reimbursed expen- 
ses to officers). Section 43l(c) of the Act requires that such 
reports, or the information required to be contained in such re- 
| ports, be made available to all Union members. That section pro- 


vides in pertinent part: 


"(c) Every labor organization re- 
quired to submit a report under this 
subchapter shall make available che 
information required to be contained 
in such report to all of its members, 
and every such labor organization 
and its officers shall be under > 
duty enforceable at the suit of ay 
member of such organization in ary 
State court of competent jurisdic- 
tion or in the district court of 

the United States for the district 
in which such labor organization 
maintains its principal office, to 
permit such member for just cause 

to examine any books, records, and 
accounts necessary to verify such 
report, o 


C, Section 41l1(a) (2) of Title 29, United States 


, Code, gives union wembe . the right to freedom of speec': to ex- 


ex « 


an 


| press their views upon any business properly before a labor or- 


ganization meeting, subject only to established and reasonable 


| rules pertaining to the conduct of such meetings. Section 412 of 


| the Act permits any person whose rights, secured by Section 411, 


| of the United States for such relief (including injunctions) as 


| 
| 
have been infringed to "bring a civil action in a district court | 
| 
| may be appropriate," | 
! 
| 
} 


D, Title 29, United States Code, Section 401, provides 


| in appropriate part: 


findings, purposes, and policy 


i (a) The Congress finds that, in the 
i! public interest, it continues be the 
responsibility of the Federal Govern- 
ment to protect employees' rights to 
organize, choose their own representa- 
| tives, cargain collectively, and other- 
wise engage in concerted activities | 
for their mutual aid or protection; 
that the relations between employers 
I and labor organizations and the mil- 
i lions of workers they represent have 
H a substantial impact on the commerce 
r of the Nation; and that in order to 
accomplish the objective of a free 
flow of commerce it is essential that 
labor organizations, employers, and 
I thetr officials adhere to the highest 
i standards of responsibility and 
i echical conduct in administering 
the s.icairs of their organizations, 
par .cularly as they affect labor- 
manageaent relations. 
¢ 


, | 

"401, Congressional declaration of 
| 

| 

| 

! 


(b) The Congress further finds, from 
" recent investigations in the labor 
, and management fields, that there 
A) have been a number of instances of 
breach of trust, corruption, disregard 
of the rights of individual employees, 
and other failures to observe high 
standards of responsibility and ethi- 
cal conduct which require further and 
supplementary legislation that will 
afford necessary protection of the 
i rights and interests of employees and 
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the public generally as they relate 
to the activities of labor organizations 
employers, labor relations consultants, 

} and their officers and representatives," 


’ 


t 
| 
| 
The Proposed Action | 
i 


i The proposed plaintiff, Andy Dinko, a rank and file 
| member, in good standing, of the NMU for more than 30 years, 
| seeks permission to bring an action for the benefit of the NMU 


| and on behalf of its members: 


1). For an Order setting aside and declaring void 
the NMU Staff Pension Plar and its Declaration of Trust, which 
revised and replaced the NMU Officers Pension Plan and its Trust 


| Agreement; 


2). For injunctive relief restraining and prohibi- 
ting the defendants from making any payments or expenditures pur- 
S:ant to or under the NMU Staff Pension Plan and the Declaration : & 


of Trust; 


3). For an independent examination of the NMU's 
' books, records and accounts necessary to verify Union reports 
_ under Section 431; an accounting, by Court appointment, of the 
| NMU, its general fund, the NMU Officers Pension Plan and the NMU 
’ Staff Pension Plan, and of all monies paid by the NMU, its general 
fund and the NMU Officers Pension Plan to the NMU Staff Pension 
| Plan; 


| 
4). For an independent accounting of all monies im- 
| 


| 


properly and wrongfully paid pursuant to the NMU Staff Pension 


' Plan to any and all officers and employees of the Un‘on; 


6c 


I 
( 
| 5). For an Order establishing a membership Watch Dog 


| 
} 


| Cemmdttes to supervise the expenditure of NMU funds, under Court | 
} 
étreceton and supervision, in order to protect the membership 


from a continuing misappropriation of Union funds; 


li 6). For an Order providing for an inspection and 


copying of the NMU's complete membership lists; 


7). To recover damages. 

| 

| ; 

I Basis for Proposed Action 
| - ais Ses ae 
| 


The bases for the plaintiff's propcesed action are 


ll these: 


1) The invalid, inaccurate, incomplete and deceptive 
| "Spread" given to the proposed revision of the NMU Officers Pen- i 
; Sion Plan and its Trust Agreement, which appeared in the NMU Pilot, 
‘vol, 39, No. 11, November, 1974 (annexed hereto and made a part 


hereof, as Exhibit I); 


} 2) The failure and refusal of the defendants to make 
|available for inspection by plaintiff and other union members in 
|| good standing the full and complete text of the proposed NMU Staff. 
Pension Plan and the NMU Officers Pension Plan, in all NMU branch | 


| offices during regular Union office hours; | 


i 3) The failure of the deferuants to make available 

| to union members in good standing for inspection the full and com- 
| plete text in Spanish of the proposed NMU Staff Pension Plan and 

| the NMU Officers Pension Pian in all NMU branch offices during 


pone Union office hours; 
I t P 


an T- } 


4) The failure of the defendants to make available : 
to plaintiff and other union members in good standing an indepen- , 
dent financial report or other adequate financial information on 
the NMU Officers Pension Plan and the NMU Staff Pension Plan 


| 
| 
either through publication in the Pilot or at all NMU branch 
offices; | 


5) The failure of the defendants to permit pleintifé 
and other Union members in good standing an opportunity to express 


their views on the Proposed revision of the NMU Officers Pension | 


Plan and its Trust Agreement at the regular branch meeting of the 
{ 

Union in New York, called expressly for that purpose, on Monday, 
: 


November 25, 1974; 


| 

6) A continuing and pervasive misappropriation of 

NMU funds by NMU officers and staff; a breach of the fiduciary 
obligations imposed upon Union officers and other representatives | 


by 29 U.S.C, $501; and a failure to make available to Union mem- 


| bers in good Standing information respecting the NMU's true and 


| complete liabilities and disbursements. 


' 


| 
} 


! 
More specifically: 
| 
! 


1) Article 4 of the Constitution of the NMU provides | 


| in Section 1 that all decisions of the Nativnal Council and the 


National Office (composed of defendants Wall, Barisic, Bocker, 
Martin and Miller) "which change the established policies, pro- 
grams, and procedures of the Union must first be approved by the 
membership before they are made effective." Section 2 of Article , 
4 provides that such membership approval shall be obtained by 


“spreading in full" such decision in the NMU Pilot. The decision 


ed 


| 
shall then be read at the regular membership meeting; and, "after 


| discussion by the membership, action upon the decision ~hall be 


| 
| 
| 
| taken by vote of the membership present. The approva’ >i « ma jo- 


| rity of the total members voting in all Branches shail be required 


, in order to make the decision operative," 1 | 


Pursuant to this NMU Constitutional mandate a "Notice : 


| to all Members" was inserted in the November 1974 issue of the 


| Pilot in English, at page 5 (see Exhibit I) and in Spanish, at 

page 16 (see Exhibit II). This Notice, which was entitled, "Pro- 
|, posal to be voted at regular Branch meeting, Monday, November 23, 
1974", was misleading, inaccurate, incomplete and deceptive. It 


|| vas contrary both to the letter and spirit of the NMU Constitution, 


| 
| which requires such a decision to be "spread in full" for, inter 
alia, the following reasons: 

| 

- The Notice did not state the differences between 
, the proposed Staff Pension Plan anc the Officers Pension Plan, 


| which it was to replace, 


- It did not state the basis or formula upon which 
‘the benefits to the participants were to be computed, 
- It did not state such basic considerations as the 


860 ut of money to be actually allocated, and the type of benefits 


(lump su: payments, severance and pension payments) to be received 


by Union officers and staff under the proposed Plan 


- It did not indicate the total funding to be made 
| 


| available from the NMU General Fund for the Plan, 


a 


i - Incredibly, it did not indicate the cost to each 
'member of the benefits to be paid to Union officers and employees | 


| under the proposed Plan. | 


- Nor did the Notice indicate that the NMU National 
| Office would, among other things, determine all questions relating 
| to the eligibility of employees to become participants, and com- 
| pute and certify the amount and kind of benefits payable to adresse 


| cipants and their beneficiaries under the Plan, 


The NMU Constitutioa requires "full" disclosure ox a | 

| National Office decision to change establisi.~d Union policies, pro- 
grams and procedures, Such notice must be in a form understand- 

| able to the average Union member, 4."' must include all vital points 

| of the preposed Plan in order to -1low ar: permit the membership 

,to make an inforjied and inteLligeat decision on the issue of 

| whether to approve such a decision, ‘l1ue Notice in the NMU Pilot 


| failed to do this, 


2) As the Affidavit of the plaintiff shows, the full 
: text of the proposed NMU Staff Pension Plan and the NMU Officers 
' Pension Plan, ari the Declaration of Trust, were not made avail- 


‘able for inspect‘.n and study, as indicated in the Pilot Notice, 


| to all Union Members in the NMU branch offices. 


As noted above, the so-called Notice or "description 
of principa: chauges contained in the revised plan" printed in the 
November Pilot failed to give to the membership a full, accurate 
| and understandable description of the decision of the National 


Office, It was therefore especially incumbent upon the Union to 


| 
make available during regular Union office hours prior to the de- 


bate and vote, the full text of both Plans for analysis by any 


| and all Union members in good standing. This, upon information 


and belief, was done on a selective and arbitrary basis, That is, 


| without reason the documents were made available to certain members 


| but not to others, Such arbitrariness is self-serving and unlaw- 


/cent (50%) of all NMU members are of Hispanic origin and Spanish 


ful. 


3) Upon information and belief, at least fifty per 


_ speaking. Reflecting this fact, Article 8, Section 10(g) of the 


NMU Constitution provides: "Translations: The National Office 


| May cause to be translated any part of the Pilot into whatever 


o | 


| language it may deem necessary in order that the membership may 


'be better informed," Pursuant thereto, and in accordance with 


NMU custom and practice, the Pilot printed the November Notice in 


both the Exglish and Spanish languages, Nevertheless, the NMU 


| failed to provide, for inspection and study, the full text of the 


, two Pension Plans and Trust Agreements in the Spanish language. 


| The result was to effectively deprive a majority of Union members 


| of the opportunity, as the NMU Constitution notes, to better in- 


, form themselves of the true meaning and significance of the Natio- 


\ nal Office decision which they were called upon to ratify. In 


light of the incomplete and misleading Notice, which the National 


Office choose to have published in Spanish in the Pilot, it was 


particularly incumbent upon the defendants to permit the Hispanic 


membership the opportunity to accurately inform themselves of the 


true meaning and significance to them of the pensions to be 


awarded, at their expense, to Union officers and staff. 


4) It has been the custom and practice of the NMU, 


3 a 


upon information and belief, to provide the membersuip with the 


, facts anc figures relative to all accountings and financial re- 


| Ports of Union welfare and pension plans via their publication in 


the Pilot, However, never in the history of the NMU's Officers 
Pension Plan or its new Staff Pension Plan has an accounting or 


financial report on such Plans been published in the Pilot or made’ 
| 


available to Union members, nor has any Union member had access to. 


| even such basic information on the financial breakdowns of the | 


Plans as: how much money such Plans cost each member of the NMU; 


- how much money has been allocated to the Plans; and the true and 


complete Union obligation to each officer and employee pursuant to. 


i these Plans, 


5) As shown in the Affidavit of plaintiff, and as can 


be clearly seen in Exhibit III (annexed hereto and made a part 


hereof) - the pertinent portion o* th minutes of the Regular Mem-— 


, bership meeting held in New York on November 25, 1974 - plaintiff's 


,and other Union members’ rights under Section 411 of Title 49, 


,U.S.C., were violated by the defendants. 


At first the Chairman of thet meeting, the defendant 


\Rich, attempted to push the proposal through without any debate 


or discussion. He quickly reversed himself and seeminsly opened 


debate, But after a minimum of comments, which included a state- 


‘ment as to the lack of understanding of the "spread" on the Plan 


which appeared in the Pilot, the Chairman launched into a long dis- 


course on the merits of the proposal and membership loyalty, which 


|. dominated more than half the so-called discussion. At the close 


|of the Chairman's speech, in favor of the proposed Staff Pension 


Plan, debate and discussion were closed and the vote taken. 


A reading of Exhibit III together with the aforemen- 


tioned Affidavit, will make obvious defendant's failure to afford 
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Union members their rights, under Section 411, to express their 
views on matters properly before a labor oreanization meeting, 
While deference must be given to established and reasonable Union 
rules pertaining to the conduct of meetings, surely the impor- 
tance of the proposal presented for membership approval and the 


letter and spirit of Section 411 demanded something other than 


the shabby "railroading" by the defendant Rich, 


6) A recital of the above clearly spells out the 
defendants breach of their fiduciary duty under Section 501 to 
hold the Union's money and property solely for the benefit of 
the organization and its members and to manage, invest and expend 


| the same in accordance with its constitution and bylaws. 


But in addition to the above, upon information and 


belief: 


! A) The defendants have executed, without membership 
knowledge, authorization or ratification, written contracts to 

guarantee pension and severance pay from the NMU General Treasury 
in the event of a declaration of invalidity of Union Plans to the 


following non-member NMU employees: 


a. Mr. Ernest Olson, Building Manager 

b. Mr. Milton Bright, Controller 

c. Mr, Bernie Raskin, Public Relations Director 
: | d. Mr. N. Diamond, Executive Secretary 


e, Mr. Eugene Spector, Research Director 


Such contracts represent a potential Union liability. 


i, 
| Nevertheless, Union members have never been informed of the fact 


) 


or eve xistence of these liabilities by any Union source, in- 


cluding the Pilot, 


B) The defendants, without authorization or member- 
ship ratification, have taken men elected to one Union office and ' 
appeinted them te different positions in order to pay them two 
and three times the salaries of the office to which they were 
elected, For example, Mr. Elwood Hampton, elected a Patrolman, 
has been made, by appointment, a Regional Director, Defendant 
Andrew Rich was elected Port Agent in New York and has been ap- 


pointed to Regional Director. 


C) Officers have been given excessive travel and ex- 
pense allowances without any itemized report or accounting to the 


membership. 


D) Officers and staff members have been given unau- | 


thorized salary increases without membership knowledge or approval 


E) Miscellaneous, out of pocket expenses are reim- 
| 


bursed from Union cash "shlush funds" without officer approval or 
authorization, and without itemization or accounting procedures, 


There are no minutes of such payments and no cecords, Nor are the 


provisos of Section 431 complied with. 


7) An inspection and copying of the NMU's complete 
membership lists is necessary in order to inzorm the members of 


the NMU, on whose behalf this action is proposed, of the facts of 


such suit and the relief sought therein, Plaintiff has been 


| 
{ 


denied access to such lists after repeated demands therefor, and 
without a Courc Order, will be unable to contact the class on whom 
— |h- 


—— or 
———— 


, <n ee 
. pn oe : 
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behalf this application is made, 


H 8) The defendants NMU Officers failed to inform the 
| membership of the fact that over 80% of all Union _unds are on 
deposit, at the will of such officers, in the Amalgamated Bank 
of New York, chosen by such officers as successor Trustee of the 
| NMU Officers Pension Plan and Trustee for the NMU Staff Pension 
Plan. 


9) Lastly, upon information and belief, shore-side 


NMU members in the Panama Canal Zone and in Puerto Rico, compris- 
| ing the Industrial, Technical and Professional Government Employ- 

ees Division of the NMU, who according to Article 5, Section 6 of 
: the NMU Constitution "shall have equal rights and privileges with- 
in the NMU...to vote in elections..,of the Union", were denied by 
' defendants the opportunity to partic!pate in and vote on the pro- 


posed NMU Staff rension Plan, 
Conclusion 


The proposed plaintiff should be granted permission . 
to institute suit against the proposed defendants hereinabove 
named in their individual and representative capacities for the 

, breaches of their fiduciary duties under Title 29, U.S.C. 501, 


' and under Sections 411, 412 and 431 of that Title, and under the 


common law principles relating thereto: 


l. For an Order setting aside and declaring void 
the NMU Staff Pension Plan and its Declaration of Trust, which 


revised and replaced the NMU Officers Pension Plan and its Trust 


Agreement; 


salt: Wiles 


2. For injunctive relief restraining and prohibiting 
the defendants from making any payments or expenditures pursuant 
to or under the NMU Staff Pension Plan and the Declaration of 


Trust; 


3. For an independent examination of the NMU's books, 
‘records arn uccounts necessary to verify Union reports under 
Section 431; an accounting, by Court appointment, of the NMU, its 
general fund, the NMU Officers Pension Plan and the NMU Staff Pen- | 
Sion Plan, and of all monies paid by the NMU, its general fund and 


the NMU Officers Pension Plan to the *" Staff Pension Plan: 


4, For an independent accounting of all monies ime 
properly and wrongfully paid pursuant to the NMU Staff Pension Plan 


to any and all officers and employees of the Union; 


5. For an Order establishing a membership Watch Dog 
,Committee to supervise the expenditure of NMU funds, under Court 
direction and supervision, in order to protect the membership from 


a continuing misappropriation of Union funds; 


6. For an Order providing for an inspection and 


copying of the NMU's complete membership lists; 
7. To recover damages, 


Dated: January 22nd, 1975 


Brooklyn, New York 


IRA LEITEL, of Counsel 
Attorneys for Plaintiff 

188 Montague Street . 
Brooklyn, N.Y. 11201 
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| State of New York, 


SS.: 
County of Kings, 


Andy Dinko, being duly sworn, deposes and Says that 

he is the proposed plaintiff in tne above-entitl-4 application; 
that he has read the foregoing application and knows the contents 
‘thereof, that the same is true of his own knowledge; except as to 


the matters therein stated on inforation and belief, and that as 


|to those matters deponent believes it to be true. 


ANDY DINK zs si 
Proposed Plaintiff 


Sworn to before me 


this 22nd day of January, 1975 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


alee te x 
In the Matter of the Application of 
ANDY DINKO, the Proposed Plaintiff, 
for Leave to Bring an Action in the 
Following Manner: 
ANDY DINKO individually and on behalf 
of the members of the National Mari- 
time Union of America, 
Plaintiff, 
-against- Affidavit ir 
j Support of 
SHANNON J. WALL, as President of the ‘ Application for 
National Maritime Union of America Leave to Bring 
and individually, JOSEPH CURRAN, as an Action 


past President of the National Mari- 

time Union of America and individually, 
MEL BARISIC, as Secretary-Treasurer of 

the National Maritime Union of America 

and individually, PETER BOCKER, JAMES 
MARTIN and RICK MILLER, as Vice Presidents 
of the National Maritime Union of America 
and individually, ANDREW RICH, as New 

York Branch Agent of the National Mari- 
time Union of America, ABRAHAM E, FREEDMAN, . 
LEON KARCHMER and MARTIN E, SEGAL, as fore 
mer Trustees of the National Maritime 
Union Officers’ Pension Plan and individ- 
ually, and The AMALGAMATED BANK OF NEW 
YORK, as Successor Trustee of the National 
Maritime Union Officers' Pension Plan and 
Trustee for the National Maritime Union 
Staff Pension Plan, 


Defendants, 


STATE OF NEW YORK, 
SS.: 
COUNTY OF KINGS, 


ANDY DINKO, being duly sworn, deposes and Says: 


1. I ama member in good standing for more than 30 years of the 


» National t.ucitime Union of America (hereinafter reforred to as 


ad 


le 


the "NMU") and make this Affidavit in support of an application ' 
under 29 U.S.C, $411, 412 and 431 and pursuant to 29 U.S.C. $501 
of the Labor-Management Reporting and Disclosure Act for leave 
of the Court to commence a proceeding to set aside, as void, the 
NMU Staff Pension Plen, to secure an accounting, damages, and to 
obtain injunctive and other appropriate relief, as more specifi- 
cally set forth in the Verified Application, from the defendants, 


all of whom are officers, agents or representatives of NMU or 


Trustees of the NMU Staff Pension Plan. 


2. On Friday, Novembe: 15, 1974, after studying the November 

issue of the NMU Pilot, I went to the principal NMU office in 
New York, which happens to be the NMU Natioral Headquarters loca- 
ted at 346 West 17th Street, New York, N.Y. 10011, during regular. 
Union office hours, in order to inspect the full text of the pro- 
posed NMU Staff Pension Plan as well as the NMU Officers Pension 
Plan, and the Declaration of Trust. 
I sought the opportunity to examine and Study the full 


texts of the Plans because the Notice to all members published in 


the Pilot was unclear, misleading and incomplete, 


I asked to see defendant Rich or defendant Wsll, but 
was told thet they were out of town and not available, I asked 
another Union Officer, Patrolman Sinclair Paris, for the oppor- 
tunity to inspect the full texts of the pension plans, but he 
replied that it sould not be made available to me without defen- 


dant Rich's authorization. 


The following week I returned to the NMU office and 


asked for the defendant Rich or Al Zeidel, a Union Patrolman. 


oy ae 


4 This time Rich was there, but when I requested the opportunity to. 


examine the texts he told me that I wasn't welcome in the office 


and that he wasn't going to show me anything. 


3. During that same week, Mr. Evaristo Rodriquez, an NMU member 
in good standing for over 17 years, who resides on South 9th 
Street, Brouklyn, New York, came to my home to tell me that he 
had gone to the New York NMU office as well to inspect the Plans! | 
full text in Spanish in order to inform himself of the true mean- 
ing of the propesed Staff Pension Plan. He complained, however, 
that he had received the same treatment that I had, that there was 
no text in Spanish and that the; pita ese let him examine any- | 
thing relating to the proposed Plan. i 
' 
4, Additionally, Mr,.Frank Arnold, a NMU member in good standing 
for more than 20 years, who resides at 261 W. 114th Street, New 
York, New York, reported to me that he went to the NMU branch | 
office in Baltimore, Maryland to inspect the full texts of the 


Pension Plans, But as in New York, the texts were not made avail- 


, able for inspection by Union members, 


39. Such MU officer treatment of the membership is nothing new. 
I have on many, many occasions requested of the defendant Barisic 


the opportunity to inspect or examine a Union accounting or 


| financial reports, or the informtion upon which such reports are 


made, or NMU liabilities, direct or indirect disbursements, in- 


' cluding reimbursed expenses to officers, and the NMU financial 


condition and operations, The reply has always been in the nega- 


tive; and I am always told that I'll get to see only what the 


defendants choose to print in the Pilot, and nothing else. 


2 


Similarly, Mr. Emmanuei Van Eckelen, an active NMU 
member in good standing for over 18 years, who resides at 97-05 | 
Horace Harding Expressway, Queens, New York, reported to me that |, 
he went to the NMU branch office in Philadelphia, Pennsylvania 
prior to the November 25th vote on the proposed Staff Pension | 
Plan. His request for an opportunity to inspect the full texts 


of the Pension Plans was also denied. 


6. Just prior to the commencement of the November 25th meeting, 
I spoke to the defendant Rich and expressed my desire to speak | 
on the proposed Staff Pension Plan during the debate, He replied 
by telling me that he didn't have to let me speak, and if he | 


didn't want to let me, I wouldn't be able to, 


During the meeting itself, I personally approached 
the defendant Wall and complained about not being given the iain 
tunity to inspect the texts of the Pension Plans prior to the de-! 
bate and vote, I asked if he could see to it that I had such an | 
opportunity. He replied by saying that I wasn't going to see any- 
thing, just like I wasn't going to be able to voice my opinions or 


views ~* the meeting. 


Although many members, including myself, sought an 
opportunity during the so-called debate to express their views on’ 
the proposed Staff Pension Plan we were, without reason or cause 


denied all opportunity to express our views. 


7. On December 17, 1974 I sent by registered mail the original 
of a letter annexed hereto and made a part hereof as Exhibit IV. 
Therein, I requested of the Union officers the relief which I 


now seek in the proposed action, As is typical of the defendants 


regard for the membership, up until and including this date, no 


| ! wf hatsoever has been received to my requests and no ace 


.s been taken with respect thereto. 


For that reason I am forced to turn to the Courts in 


an attempt to secure for the bere fit of the NMU the appropriate 


relief herein. 


; a 
FRDY DINKO 


Sworn to before me 


this 22nd day of January, 1975, | 
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f NOTICE TO ALL MEMBERS: 

? zs il 
; Proposal to be voted at regular Branch meetings, Monday, euveniber 25,1974 


we 


mt 


j 
: i ; NMU and any union representing sion Committcs and be responsible for basic 
. coverage to be provided under the Officers Plan. employees policy determinations subject to membership ap- 
x As a result of this ruling, funds which had ante ‘ ‘ ; proval whcre required by the NMU Constitution. ° 
been paid into the Officers Pension Plan to pro- FUNDING: The funds current!, in the NMU The Amalgamated Bank of N.Y. will be trustee t 


— 


Non-off 


‘ 
ae 


At the regular November meetings in all 
branches, a proposed revision of the NMU Offi- 
cers Pension Plan and its Trust Agreement will 


established te provide pension coverage for those 
non-officer employees who had been in the NMU 
Officers Plan and were continuing in the Union's 


bring the trust to the level adequate to fund ac- 
cumulated service credits of the officer and non- 
officer employees who will be covered. The addi 


acai 


be submitted *» the membership, The revised plan employ. However, no trust fund ‘o previde these _ tional funds required will come from the Genera! 
will be ‘callea the NMU Staff Pension Plan and _ benefits was established. Fund. As a result of the 1969 court ruling, ap- 
it will c r officers } Inion anc ose em- =“ , ies yroximately $520,000, but od \ he years 
it will cover officers of the Union and those em fn 1972, the NMU Constitution was amended Proximately § contri ru over the years 


ployees of the Union whose employment is ot 
otherwise covered by NMU for pension purposes 


Below is a dese 
contained in the 


ition of principal changes 
revised plan. Full text of the 
Pension Plan as well as the 
Pension Plan, which it will 


proposed NMU Staff 


NMU Officers 


The court did not rule that these.non-officer em- 
ployees could not receive the same pension pro- 
tection provided by the Officers Plan; only that 
the Constitution at that time did not permit this 


vide pensions for non-officer employees were re- 
turned to the Union’s General Fund. An NMU 
3taff Pension Plan subsequently was 


SEE LEELA eS 
i ~~ 


ST TEL LI ED BET SUL 
Or~e-< - - 


(Article 8, Secs 1la) to make clear that the Un- 
ion could ’ provide pensions for non-officer em- 
ployees and could combine the plans for providing 
pension and welfare benefits 2 employees with 
similar plans for providing such benefits to of- 
ficers. 


those non-officer employees whose emnloymeut 
with NMU is not covered for pcasion purposes 
by collective bargainin= aygseem:nts between 
the Union's 


Officers Pension Trust will be trans‘erred to the 
new NMU Staff Pension Plan. The actuaries then 
will determine how much will be required to 


to provide pensions for 
taken out of the Oficers Pensi 
ferred to the NMU General 
amount, it is estimated that about 
now be used to fund the NMU 
Pension Plan, 


non-o 


employ now or in the future. 


ADMINiSTRATION: Under the propo 
the NMU National Office will func! 


osed plan, 
nas a Pen- 


and serve as investment advisor. The Plan witli 
be reg.-tered with all applicable regulatory agen 
cies of the New York and Federal governments. 


us an? the Lee epitieer Ce will My The proposed NMU Staff Pension Plan, in ac- COSTS The proposed p pr for the rate Ps : 
E+ . rag le for — ge a . io “a cordance with the 1972 amendment to the Con- of contributions to be dete mined the Plan ' 
ra cs during regular Union office hours through the Stitution, will combin into a single plan, the actuaries but not to exceed the 26% of base pay : 
fs month of Novemer. pension coverage which now is provided sepa- Now in effect under the NMU Officers Plan. The é 
foal : fhe November meetings will be held Monday,  rate'y for NMU officers and non-officers. It will costs will be reviewed at least once every t 
eS , Nov. 25, 1974 in all branches. provide the funding now required by law and Years and the rate will be adjusted on the basis f 
a } F F promot’ adm nist. ative efficiency. of the actuarial experience. In no case can the i 
: Background Information ; ‘ ; rate be higher than the current 26%. Costribu- : 
ee : ‘ ; : The Amalgamated Bank of Ne will be tions will be made for officers and non-officers : 
The NMU Officers Pension Plen has been in  ,y! itiiwie sas the trustee for the pia? place of — ke d “te h , eh maapaaaines ; 
effect since 1953. Prior to a 1969 court decision, it the threc rudividual trustees now serving the “CVeTed under the plan. 5 
ar =~ oficials and pe ae Peggote Corda NMU Officer: Pension Plan, BENEFITS: The proposed plan will have a re- i 
NMU who were net covered under collective ; ; ; ete Hebd tinnd rmula to be computed he basis 
bargaining agreements between NMU = and Following cag teipernssapek, 4 oi faa eee bg thiceenyg ag cag : See ee c :. 
unions representing our employees ences between the proposed NM¥U Staff Pension £ Sib prenAicty rid a f ils a Caen 1963 a 
Plan and the present Orficers Pension Plan (full ME Sey Tee nt instead of all service s ce 963. 
In 1969, a Fede] court judge ruled that non- text of both plans available in branch offices) : This revision Was appro\ ed by the membership 
i officer employees of the Union could not be cov- in May, 1972, Th revision will not increase 
4 ered for pension under the NMU Officers Plan COVERAGE: A single integrated plan will t> any pensions already awarded. It applies only to 
: because of the wording of the NMU Constitution. established covering elected NMU oiiicials ' officers and covered employees in the Union's 
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Aviso a todos los miembros: 


Proposicion que 
ce les rama'ss, el 


yn regular de .Joviembre en todos 
presentara a la consideracién de 
1 proposicién de revisién del Plam 
iciales de la NMU y su Acuerdo 


de ’ tracién, El plan > -visado serA denom- 
nado el Plan de Pension de) F csonal de la NMU 
y cubrira a de la U 1y a aquellos 
empleados de ién cuyo empiro neo esté cu- 
bie en otra forma por la NMU a los efectos 


una descripcion de los cam- 
el plan revisado. 
} wa del y uesto Plan de Pension 
del Personal de ‘MU asi como de! actual Plan 
sién de de la NMU quy habra de 
racién de Administracion, 
sibles para inspeccién en todas las 
rmales de la NMU durante las 
res de oficina de 'a Unién durante el 


m voviembre. 


dos en 


$s conte 


tes de N 


La reunién de Noviembre se celebrara el Lunes 
1974 en todos los ramales. 


Noviembre de 


Antecedentes 


Ei: ‘ian de Pensjén de Oficiales de la NMU ha 
estaco ¢ n vigor pe 1953. Antes de *:.a deci- 
sién judicial de 1969, cubria a los iales y 

juellos empleados que no estaban cubierto bajo 
acuert de negociacién colectiva entre la NMU 


lene 


Ss que representan a nuestros em- 


una corte federal dictamin6é 
qne no eran Oficiales de la 
no podian ar cubiertos para pensién 
: Plan de Oficiales de la NMU debido al vo- 
cabvlaric de la Constitucién de la NMU. La corte 
no dictaminéd que. esos evipleados, no-oficiales— 
no podian recibir la misma proteccién de pensite 
provista por el Pian de Officiales; sélo que la Con- 
stitucién no especificaba que esa proteccién podia 
ser suministrada bajo el Pian de Oficiales. 

Como resultado de esa decisién, los fondos que 
habian sido pagados al Plan de Pensién Ofi- 
ciales para proveer pensiones a los empleados no- 


eados 


erste: + -s P : : wo cee o "> eat 


oe 


EXHIBIT II 


viviales fueron devueltos al Fondo General de la 
Unién, Subsecuentemente se esiableciéd un Plan 
de Pensién para el personal de ja NMU sin cate- 
covia de oficial, para ofrecer proteccién de pen- 
sién a aquellos empleados no-oficiales que habian 
estado en el 2.an de Oficiules de la NMU y sue 
seguian empleados por la Unién. Sin embargo, 
fondo administrativo para 
veneficios. 


no se estab! > un 
proves r esos 


En 197 n la Constitucién de la NMU fue en- 
me nd: ida ( Articulo 8, Sec, lia) para aclarar ‘jue 

Uni pas proveer pensiones para lo, em- 
pleads no-oficiales y podria combinar los planes 
para provec™ pensiones y beneficios de asistencia 
a los emp des con los planes similares para 
proveer ta, bevefcins a los oficiales, . 

El pres kian de Pensidn del Personal de 


de acuerdo con la enmienda de la Con- 
stitucién de 1972, combirara en un sélo plan la 
cobertura de pensién que ahors se ofrece sepa- 
rada. nte para los oficiales y los no-officiales de 
la NMU. Proveer4 los fondos requeridos ahor: 
por la ley y promoveré la eficiencia administra- 
tiva. 

El Amalg 


la NMU 


amated Bank of New York sera sus- 
tituido por los tres administradores individuales 
que ahora sirven al Plan de Pensién de Oficiales 
dela NMU. : 

A continuacién aparece un sumario de las prin- 
cipales diferencias entre el propuesto Plan de 
Pensién del Personal de la NMU y el actual Plan 
de Pensién de Oficiales (los textos completos de 
ambos. planes estan disponibles en las pe me de 
los ramales): 

COBERTURA: Sera establecida un plan sen- 
cillo integrado cubriendo a los oficiales electos de 
la NMU y a aquellos empieados que no son ofi- 
ciales cuyo empleo con la NMU no esté cubierto 

los efectos de pens.ones por acuerdos de nego- 
ciacién colectivos con la Local 153 de la Unidén 
Internacional de Empleados de Oficina u otras 
uniones 

FONDOS: Los fondos que hay actualmente en 
la Administracién de Pensién de Oficiales de la 


ua Se, * 


sera vorada en reunion rigular 
2. de Noviembre, 1974 ~ 


NMU serdn transferidos a! nuevo Plan de 
sién del Personal de la NMU. Los actuari 
tonces determinaran cuanto se req 


llevar a la administracién al nivel 


costeu. los créditos ¢ 


ado 


oficiales y emp 
biertos. Los fon 


cederan del Fondo General 

decisién idicial de 1969, aproximadamente 
20,000, contribuido a ; de los afios para 

proveer pen los no-vficiales, 

fucron extr: ién Oficiales 

y transferido ral de | a NMC De 


esa cant 


250.000 


alrededor i‘ 
del Pl: an de 


stima que 
seran empleados ahora para él fondo 
Pensién del Personal de la NMU. 


COSTOS: El 
dice de contribu 
tarios del Plan, pero sin 
ynagro bAasico en vigor actualme 
Oficiales de la NMU. Los « 
por lo menos una vez cada ti 
sera ajustado a base de 
tuarios. En ningun caso el indi 
alto que el actual 26%. 
hechas para oficiales y 
bajo el plan, 


plan propue 


ones sea at 


no-o 


BENEFICIOS: El] plan propuesto tendra una 
formula revisada de beneficios que se caleculara a 
base de los ingresos en los los 
altimos diez aPos de empleo, to el 
servicio desde 1963. Esta re ada 


los afiiliados en Mayo de 


ADMINISTKACION: Bajo el 
la Oficina Nacional de la NMU f 
Comité de Pension y sera respons 
terminacioies de politica 


aprobacion de los afiliados cuando fu 

por la Constituc’dn de la NMU El 

Bank of N.Y. seré administrador y s*-vira como 
asesor de inversiones. E] Plan sera re rado 


tn 


ante todas las agencias regula as aplicables del 


Estado de Nueva York y el gobierno federal. 
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I ct w elieve that there should be a one pot pension plan 
mn fact we . 7 a ; 
; ; that r f r n this Union receives a larger pension 
whicn me 2 ‘ 3 2 
ther ‘ } ey}ie ‘ id vi rkir ce f IN. 
t 7 «et , 
If this uni can afford to set up an officers' pen 
: ' ly re not ich bad fi nelal straiqht 
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f which ’ liquidated to sell the building becau 
money in the nsion fund." 
FLOOR: “Applause.' POINT. OF O R. 
( IRMAN: “Let: me explain thi Or an speat £ you wish but a point 


are ‘ ¥Y going to fight for us or not? We have to get ships and we 
have to get ships out. I am finished. 


President said we are going to get 
ar our salary. The point is, where is 
from to get him a pension when they can't give a 


Where are they going to get this mon . 


F "My book is fully paid up. I rise in favor 
I proposal,’ 
‘ FLOOR: | 
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I am sure that th. merbers realize that this proposal for Officers’, 
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yust im favor ." 
bs FLCOR: "Noise." 
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and staff, who are participating recipients in this plan; as well as 
monies expended or allocated for each individual; family benefits and 
health benefits. etc. 


I further demand that an outside independent certified public accountant 
be selected to audit all expenditures of the N.iM.U.; and a Membership 
Watch Dez Committee be set up including outside impartial observers to 
see that members will be protected against the continuous misappropri- 
ation of Union Funds. 


I demand that no monies be used out of the N.M.U. General Treasury for 

the Officers Staff Pension Plan. Further, I would consider any expendi~ 
ture of Union Monies for the Officers Staff Pension Plar:s as both illegal 
and unethical; and I herewith, give noticc that you and all the National 
Officers will be held personally liable for the repayment of thesv funds. 

The Lourt has provided ample precedent in the case; Morrisey VS. Perry et.al. 


If you do not reply within ten (10) days from the above date, I will im- 
mediately instruct my attorneys to proceed with the Law Suits in the 
‘Federal Courts. 


es te Ie 
Lan. KS 


wy pruxo Y 
N. M.U. Book No. S~ 51380 : 
(Member in Good Standing) 


C.C. Shannon Wall President of N.M.U. 
U.S. Attorney Southern District of New York ‘ 
U.S. Eastern District, Brooklyn, N. Y. 
U.S. Attorney Newark, New Jersey 


President of Amai::mated Bank ~ Letter sent: Registered Mail- 
of Nz York Return Receipt Requested 


aga ae 


UNLTED STATES DISTRICT COUR‘ 
SOUTHERN DISTi. TT OF NEW YORK 


In the Matter of the Application of 
ANDY DINKO, the Proposed Platntif f, 
for Leave to Bring an Action in the 

| Following, Manner: 

| ANDY DINKO individually and on behalf 
| of the members of the National Mari- 
time Union of America, 


Plainci ft. f 
-apainst- 


SHANNON J. WALL, as President of the 
Nationel Maritime Union of America 

and fadividually, JOSEPH CURRAN, as 
past President of the National Marf- 
time Union of America ané individually 
MEL EARISIC, as Secretary-Treasurer of 
the National Maritime Union of America 
and individually, PETER BOCKER, JAMES 
MARTIN and RICX MILLER, es Vice Preside 
of the Natioral Maritime Union of Ameri 
and individually, ANDREW RICH, as New 
York Branch Agert of the National Mari- 


mer Trustees of the National Maritime 
Union Officers’ Pension Plan and indivi 
ually, and The AMALGAMATED RANK OF NEW 


Maz _time Union Officers' Pension vlan a 
Trustee for the National Maritime Union 
Staff Pension Plar. 


Defendants. 


On the annexed Affidavit of 
| plaintiff herein, sworn to on tne 22d 
Verified Applicatior, and the exthivits 


thac money held by officers, apents or 


of the United States Code; and 


3 


time Union of America, ABRAHAM E, FREED 
LEON KARCHMER and MARTIN E. SEGAL, as fore 


----- x 
ORDER CRANT™ 
LEAVE TO CC. 
AN ACTION 

nts 

ca 

MeN, 

d- : 


YOR’, as Successor Trustce of the National 


nd 


e 


rt > 4 


Ke 
«J 


AENCE 


ANDY DTWKO, the proposed 


day of January, 1975, 


aanexed thereco, it appears! 


the 


representarives of the 


| National Maritime Union of America (hereinafter reterred to as 


ithe “NMU") solely for the benefit of the oreanization and its 


members has beea expended in violation of the NMU's constitution 


and by-laws and in contravention of Section 501(a) of Title 29 


It further appeariag that the proposed plaintiif 


serveddemand on the appropriate officers of the NIU, a labor or- 
ganization, demanding chat the said officers of che NMU tale 
appropriate action on behal*® of the "MU to secure an accounting, | 


recover damages and other approp:fate relief on December 17, 1974; 


and 


It further appearine that no action has been talen as 
a result of the said demand within a reasonable period of time; 


and 


It further appearine that there is a Verified Applica- 
tion and good cause show 

NOW, on motion of ilerold B. Toner anc Ira Leitel, of 
Counsel, attorneys for the proposed plaintiff, it is 

ORDERED that. che plaintiff be and is vwereby granted 
leave to cemmence a preceedin: as i:zliows: | 


1. For an Ordur setting aside gac declarins void the NW 
> 


Staff Pension flan and its Leclaracion of Trust, which revised 

and replaced the NMU Officers Pensioi Flan and its Trust Avreenent; 
2. For injunctive relicf restraining and prohibiting | 

the defendants from ma’-ing any payments or expenditures pursuant 


to or under the NU Staff Persion Plan and the Declaration of 


: 
Trust; 
3. For an independent examjcatios of che “U's boos, 
records and accounts necessary to verify Unisi reports under | 
Section 431; an accountiaz, by Court appointment, of the NMU, its | 


general fund, the NMU Officers Pensivi Plaa and tie NMU Zeafi Pen-| 
sion Plan, and of all monies paid by the IMM, its senevel fund and 


the NMU Officers Pension Plaa to the “MU 3taf’ Penslor Plan; 
| 


4, For an independent acccuntiny of all montes fing 


Properly and wrongfully paid pursuant to the NMU Scaff Pension 


i) Ph 


Plan to any and all officers and employees of the Union; 


Coumittee to supervise the expenditure 
direction and supervision, in order to 


a continuing misappropriation of Union 


7. To recover damages; and 


eee 


States Code, 


Dated: New York, New York 
January X} , 1975 


5. For an Order establishin: a membership Vatch Dos 


of MTU funds, uuder Court 
Protect the mecbership from 


funds; 


6. For an Order providing for an inspection and 


copying of the NMU's complete membership lists; 


For whatever other, further and different relief the 


Court may deem fust in the cireumstances including but not limited 


| to the relief provided in Section 501(b) of Title 29 of the United! 


UNITED STATES DISTRICT CUURT 
SOUTHERN DISTRICT OF NEW YORK 


ANDY DINKO individually and on 
behalf of the members of the 
National Maritime Union of America, 


Plaintiff, 
-apgainst- 


SHANNON J. WALL, as President of 
the National Maritime Union of 
America and individually, JOSEPH 
CURRAN, as nast President of the 
National Maritime Union of America 
and individually, MEL BARISIC, as 


Secretary-Treasurer of the National , COMPLAINT 


Maritime Union of America and indivi- 
dually, PETER BOCKER, JAMES MARTIN 

and RICK MILLER, as Vice Presidents 

of the National Maritime Union of 
America and individually, ANDREW 

RICH, as New York Branch Agent of 

the National Maritime of America, 
ABRAHAM E, FREEDMAN, LEON KARCIMER 

and MARTIN E, SEGAL, as former Trustees , 
of the National Maritime Union Offi- 
cers' Pension Plan and individually, 

and The AMALGAMATED BANK OF NEW YORK, ‘ 
as Successor Trustee of the National 
Maritime Union Officers' Pension Plan 
and Trustee for the National Maritime 
Union Staff Pension Plan, 


Defendants. 


The plaintiff above named by his attorneys, 
and Ira Leitel, of Counsel, couplaining of the above 
dants, allege upon information and belief that: 

AS AND FOR A FIRST CAUSE OF ACTION 
ACAINST SHANNON J. WALL, JOSEPH 


CURRAN, MEL PARISIC, PETER BOCKER, 
JAMES MARTIN, RICK MILLER AND ANDREW 


Re a ES 


a 


Harold EB, Fone: 


named defen- 


2 The jurisdiction of this Court is founded upon Sections 


501, 431, and 412 of Title 29 of the United States Code, 


2. The National Maritime Union of America (hereinafter re- 
ferred to as the "NMU'') js a labor organization as defined by 
Section 40? of Title 29 of the United States Code, 

3, The oiaintiff, Andy Dinko, at all times hereinafter 
mentioned and for more than 239 years is and hase heen a nenher of 


the NMU, 


4, The defendant, Shannon J Wall. ic President 4 the 


NMU, a member of the NMU National Office. and wae farmerly Sacre. 


tary-Treasurer of the NMU, 


5. The defendant Joseph Curran is past President of the 


NMU and was formerly a member of the NMU National Office. 


6. The defendant Mel Barisic is Secretary-Treasurer of the 
NMU, a member of the NMU National Office and was formerly Vice 


President of the NMU, 


7. The defendants Peter Boc’er, James Martin and Rict 
Miller are and at all times hereinafter mentioned were Vice Presj- 


dents of the NMU, and members of the NMU National %ffice 


8, The defendant Andrew Rich t© and at all times herein- 
after mentioned was NMU New Yor! Rranch or Part Avent, an NMU 


Regional Director, and Chairman of the November ?5 1974 repular 
8 , 


NMU membership meeting held tn New Yor! 


9, On or about December 17, 1974, plaintiff Andy Dinko 
served demand upon the President of the NMU, the Secretary-Treasu- 
rer of the NMU and the officers of the NMU, to take appropriate 
action on behalf of the NMU and its members, to set aside as void 
the NMU Staff Pension Plan and its Declaration of Trust, which re- 
vised and replaced the NMU Officers’ Pension Plan and its Trust 
Agreement, to permit the membership, to exercise their riechts 
under the NMU Constitution and Section 41) of Title 99 of the 
United States Code to express their views upon the proposed Staff 
Pension Plan, to secure an accounting of NMU funds, including but 
not limited to the NMuU Officers’ Pension Plan, the NMU Staff Pen- 
sion Plan, and all expenditures made pursuant to such Plans, to 
establish a membership Watch Dog Committee to sunervise the ex- 
penditure of NMU funds, and to see! the appronriate relief, 

10, Plaintiff has exhausted aJl the internal renedies pro- 
vided in the Constitution of the NMU by serving the aforesaid 


demand, 


11. No action was taken by the defendants and no response 
has been received as a result of the aforesaid demand within a 


reasonable time, 


12, The plaintiff obtained leave to institute and commence 
this action by Order of the Hon, Marvin £, Fran’el, United States 
District Judpe, dated January 77, 1975. (Annored hereto as 


Exhibit A), 


13, By virtue of the aforesaid ciflces and positions held 


by the said defendants respectively, each was a renresentative of 


the NMU within the meaning and intent of Section 501 of Title 79 
of the United States Code and was under a fiduciary duty to the 
Union, its membership and to the plaintiff to hold Union money 
and property solely fo~ the benefit of the orrzanization and its 
members and to manage, invest and eypend this money and nronerty 
in accordance with the orranization’s constitution and by-laws and 
to refrain from wasting and dissipating NMU assets for imnroper 


and illegal purposes. 


14, By virtue of the aforesaid offices and positions held 
by the said defendants respectively, they were required to make 
available to the NMU membership and to the plaintiff the informa- 
tion required to be contained in the labor organization's annual 
report to the Secretary of Labor, provided for in Section 431 of 


Title 29 of the United States Code. 


15. The defendants Wall, Curran, Barisic, Rocker, Martin, 


Miller and Rich have violated said fiduciary and statutory duties: 


(a) By making, publishing, annroving or causines to be 
made and published the inaccurate, incomplete, misleading and de- 
ceptive "snread" xiven to the proposed revision of the NMU Offi- 
cers Pension Plan and its Trust Agreement, which anneared in the 


NMU Pilot, vol. 39, No, 11, November, 1974, (A cony of which is 


annexed hereto a 1 made a part hereof as Exhibit B). 


(L) By failing and refusing to male available for in- 
spection by plaintiff and other Union members in good standing 


the ful] and complete texts of the proposed NMU Staff Pension Pl 


and the ?™) ’ €ficers Pension Plan, in al] NMU branch offices 


during regular Union office hours, 


(c) By the failure of the defen ants to make available 
to Union members in good standing for inspection the full and 
complete texts in Spanish of the proposed NMU Staff Pension Plan 
and the NMU Officers' Pension Plan in all NMU branch offices 


during regular Union office hours. 


4) By the failure and refusal of the defendants to 
make available to plaintiff and other Union members in pond 
standing an indevendent financial report or other adequate finan-| 
cial information on the NMU Officers’ Pension Plan and the NMU 
Staff Pension Plan either through publication in the Pilot or at 


all NMU branch offices. 


(e) By the failure of the defendants to permit plaintif 
and other Union members in good standing an onrportunity to ex- 
press their views on the proposed revision of the NMU Officers' 
Pension Plan and its Trust Agreement at the regular branch meetin 
of the Union in New York, called expressly for that purpose, on 


Monday, November 25, 1974, 


(f) By the failure and refusal of the defendants to 
make available to Union members in good standing information res- 


pectine the NMU's true and comnlete liabilities and disbursement: 


(pg) By making, anoroving or causing, to be made and apn- 
proved improvident, unauthorized and collusive contracts to guar. 


antee pension and severance pay from the NMU General Treasury in 


, on 


the event of a declaration of invalidity of Union Pension Plans 


to the following non-member, NMU employees: 


1, Mr. Ernest Olson, Building Manager 

2 Mr. Milton Bright, Controller 

3. Mr. Bernie Raskin, Public Relations Director 
4. Miss Ann Diamond, Executive Secretary 


5. Mr, Eugene Spector, Research Director 


(h) By the failure of the defendants to give notice to 
the Union membership of the potential NMU liabilities referred to 
in paragraph 15(g) either through publication in the Pilot or by 
making such contracts available for inspection at all NMU branch 


offices, 


(i) By appointing or causing to be appointed, men 
elected to Union office, to different positions in order to pay 
them two and three times the salaries of the offices to which 


they were elected by the Union membership, 


(j) By suffering and nermittinge excessive and imnroper 
travel and expense allowances to Union officers and employees 


without any itemized report or accounting to the membershin. 
(k) By suffering and nermitti: » unauthorized, exces:ive 
and improper salary increases to Unica officers and staff without 


membership kaowledze or approval, 


(1) By suffering and permitting miscellaneous, out of 
y 


pocket officer and staff expenses to be reimbursed from Union 


“> 


cash "shlush" funds without approval, euthorizacion, minutes or 


records of such payments, and without itemization, accounting or 


reporting, procedures, 


(m) By failing to inform the membershin that over 807 
of all Union funds are on deposit, at the defendants’ will, in the 
Amalgamated Pank of New York, chosen by defendants as successor 
Trustee of the NMU Officers' Pension Plan and Trustee for the NMU 


Staff Pension Plan, 


(n) By failing. to permit shore-side NMU members in the 
Panama Canal Zone and in Puerto Rico, comprising the Industrial, 
Technical and Professional Covernment Employees Division of the 
NMU, the opportunity to participate in and vote on the proposed 


NMU Staff Pension Plan, 


14. The aforesaid acts were not solely for the benefit of 
the NMU and its members, were in conflict with the interests of 
the NMU, were in violation of the NMU Constitution, in violation 
of law, were improper, unauthorized and were desisned to sinhon 
Union funds to persons not authorized to receive the same and to 
enrich persons who were entitled to receive the nayment of Union 
funds with vayments in excess of the amounts to which they were 


entitled, 


17. In engaging in the foregoing conduct the said officer 
agents and representatives of the NMU did not hold the money and 
property of the NMU solely for the benefit of the NMU and its 
members, did not refrain from dealing with the NMU as an adverse 


parcy, did not refrain from dealing on behalf of an adverse party 


did not refrain from holdings ur acauiring any pecuniary or nerson- 


al interest which conflicted with the interests of the NMU and 
acted illegally, arbitrarily and without authority, without the 
approval of the membership and in violation of their fiduciary 


duties, 


18, In engaging in the foregoing conduct the said officers, 
agents and representatives of the NMU did not make available to 
Union members the information required to be contained in the re- 
port to the Secretary of Labor of the Union's financial condition 
and operations, including its liabilities, and direct or indirect 
disbursements, and did not give Union members the right of free- 
dom of speech to express their views upon any business propertly 


are 


before the NU regular meeting on November 75, 1974, 


19. The acts heretofore alleged constitute illegal and 


collusive acts designed to and which did in fact waste and injure 


the property and funds of the NMU and its members. 


20, The defendants have reneatedly denied nlaintiff access 
to the NMU's complete membershinv lists, an insnection and conying 
of which is necessary in order to inform the members of the NMU, 
on whose behalf this suit is commenced, cf the facts of such ac- 


tion and the relief sought therein, 


AS AND FOR A SECOND CAUSE OF ACTION 
AGAINST ABRAHAM E, FREEDMAN, LEON 
KARCHMER, MARTIN E, SEGAL AND THE 
AMALGAMATED PANK OF NEW YORK, 


————— ee 


21, The plaintiff repeats uad realleres as part of this 


cause of action each and all of the allegations contained in 


paragraphs 1 ‘ough 14 of the first cause of action with like ef. 


fect as if herein fully realleged and incornorates herein all the 


facts therein set forth. 


22, The defendants Abraham Ba Freedman, Leon Karchmer and 
Martin E, Segal were Trustees of the NMU Officers’ Pension Plan 
until their resignations were accepted, subject to tle submission 


of a satisfactory accounting from such trustees, in December, 1974 


23. The defendant Amalgamat>d Bank of New York was desig- 
nated by the NMU National Office as the Successor Trustee to the | 
defendants Freedman, Karchmer and Sesal and trustee of the NMU 


- 


Staff Pension Plan in December, 1974, 


24, The aforesaid defendants are or were agents or repre- 
sentatives of the NMU within the scope and meaning of Section 59] 


of Title 29 of the Unite States Code, 


25. The defendant trustees Freedman, Karchmer, Segal and 
the Amalgamated -.nk of New York have been the recipients of pay- 
ments made to them as trustees of the NMU Officers’ and Staff Pen- 
sion Plans by the NMU, and as such are necessary and proper par- 
ties to this action as stakeholders of the payments made to them 
as trustees and the parties responsible for any and 211 improper 
and illeyal payments made to NMU off ers and staff under and pur- 


Suant to these pension plans, 


26, The precise amount of excessive, imnrover and ilieval] 


payments that should be refunded to the ‘eneral Treasury of the 


NU can only be determined after an accountine by defendant 


trustees Freedman, Karchmer, Seal and the Amalramated Rant 
, 


New York, 


WHEREFORE, plaintif{£ demands judsment as fol. 


1. For an Order setting aside and declaring void the 


of 


aresetr 
‘ 


Staff Pension Plan and its Declaration of Trust, which revised 


and replaced the NMU Officers’ Pension Plan and its Trust Agree- 


ment; 


?. For an injunction, enjoining, restraining and orohibhbt- 


ting the defendants from makins any nayments or expenditures 


nur- 


suant to or under the NMU Staff Pension Plan and its Declarat lou 


of Trust: 


3. Directing an indenendent examination c* the 


books, records and accounts necessary Co verify Union revorts sub- 


mitted to the Secretary of Labor pursuant to Section 431 of 


29 of the U.S.C.; an accounting, by Court appointment, of th 


Staff Pension Plan, and of all monies paid by the N™MU, its 


fund and the NMU Officers' Pension Plan to the NMU Staff Pens 


Plan; 


4. Directing an independent accounting of all monte 


properly and wrongfully paid pursuant to the NMU Staff Pensi 


Plan to any and all officers and employees of the Union: 


, its ge-2ral fund, the NMU Officers’ Pension Plan and th 


s 


Title 


o 


ime 


nm 


5. For a money judgment azainst the resnective de:endants 


responsible for damages sustained by the NMU and its members 


Q 


18) 
Q 
Q 
Q 
Q 


QO 


A Do 1 have what? 

Personal knowledge. 

A TI have been told by members. 

Do you know the names of those menbers? 


A At the moment, no. They are afraid of reprisals 
in giving their names. 


Did they give you their names when they gave you 
the information? 


A No. 


Is it fair to say that the only information you 
have regarding travel and 9ense allowances for 
union officers and employees is what you were told 
by these unknown members? 


~ vest ’ ’ oo} ’ ° .y 
4s iiley CLs “srt Ulin TOwWII. iiitcy aLe iteiwWetin iil Lille 


union. I do not have their names, but they are known. 


But is the information that: you used to make this 
Y 

Claim sir, that is Paragraph 15(j3), is it based on 

what you were told by the members? 

A At the moment, yes. 

Is it based on anything else? 

A They promised me further information later. 

Later? 

A REGHE. 

Did they tell you when that would be? 


AR 60NO. No. 
Could I go out for a moment? 
3 


MR. HOWARD: Let's take a break. 
(Thereupon, a recess was declared 
ae 2725 PEM.) 

(At 12:25 the deposition resumed.) 

We are still with Paragraph 15(}). 


Mr. Dinko, can you give us any specific 
examples of union officers or employees re- 


ceiving excessive or improper travel and 
expense allowances? 


A Not at the moment. 
Do you have such information some place clse? 


A (Pausing) No.” 


ae ae 


ft ais incredible, but true, that Mr. Dinko has leveled 
Charges against thc defendant officers which amount to outright 
larceny and yet has absolutely no information to back up his 
accusations. This pattern of making Outrayeous charges without 
foundation runs throughout this action and demonstrates an intent 
to harass and gain personal notoricty - as opposed to the nece:- 
sary “yood cause" to commence this procceding. 

d. Paragraph 15(k) of the complaint alleges: 


"By suffering and permitting unauthorized, 
excessive and improver salary increases to Union 
officers and staff without. membershi p knowledge 


72 


On this point the verified application merely states 


"D) Officers and staff members have been 
given unauthorized salary increases without 
ige or approval." 


membership 
Mr. Dinko's deposition indicated that this allegation is really 
a rchush of paragraph 15(i). (pp. 197-98) He contends that 
certain NMU officers were elected to specific offices and are 
receiving salaries higher than their elected positions. His 
information, however, is predictably based on what he has been 
told by unknown individuals. 

At his deposition Mr. Dinko was unable to specify any 
authority in the NMU constitution prohibiting an officer from 
holding more than one position with the union (pp. 199, 202) 

Thus, Mr. Dinko can neither support the allegations of 
paragraph L3(kK) nor point to any portion of the NMU Constitution 
Which prohibits the conduct of which he complains. Inder these 
curcumstances, he demonstrably cannot show “good cause" for 


paragraph 15(k). 


ths Paragraph 15(1) of the complaint alleges: 


ot ibe 


6. For an Order providing, for an inspection and copying, 
of the NMU's complete membership lists, including all NMU Divi- 


sions; 


7. For the establishment of a membership Watch Dog Commit- 
tee to supervise the expenditure of NMU funds, under Court direc- 
tion and supervisior, in order to protect the membershio from a 


continuing misappropriation of Union funds; and 


8. For whatever other, further and different relief the 
Court may deem just in the circumstances together with the costs 
and disbursements of this action including but not limited to a 
reasonable attorneys' fee as provided by Section 501(b) of Title 


29 of the Uni States Code and under common law princinvle:. 


HAROLD 3B. FONEK 
IRA LEITEL, of Counsel 


Attorneys for Plaintiff 
Otfice and P.O, Address 
188 Montague Street 
Brooklyn, New York 11701 
(712) 624 - 5775 
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conflict of interest between the union and defendant officers. 
The facts set forth herein demonstrate that plaintif£ cannot make 


such a showing and that, indeed, plaintiff did not have “good 


cause" to institute this action - his actual purpose being to 
. harass the Union and obtain publicity for himself. 
2. The complaint is annexed hereto as Exhibit "1." 

} In his complaint, brought pursuant to Section 501 of the LMRDA, 
plaintiff alleges that the defendant officers of National Maritime 
Union of America, AFL-CIO ("NMU") have breached their fiduciary 
obligations to the Union in a number of ways which will be 
enumerated herein. Essentially, these alleged violations can be 
broken down to three categories: 


A. Charges relating to the adoption by the 
Union of the NMU Staff Pension Plan; 


B. Allegations that the defendant officers 
have refused to make certain financial 
and membership data available to plaintiff 
and other members; and 


C. Allegations that the defendant officers 
! J 
have misappropriated Union funds. 


Based on these charges plaintiff seeks the following 


5] 


broad and sweeping relief which would take the administration of 
the Union out of the hands of its elected officials: 


1 Order setting aside and declaring void the 
MU Staff Pension Plan; 


ii. An Order enjoining defendants from making any 
payments under the NMU Staff Pension Plan; 


iii. An Order directing an independent examination of th 
NMU's books, records and accounts necessary to 
verify Union reports submitted to the Secretary of 
Labor pursuant to Section 431 of Title 29 of the 
U.5.C.; an accounting, by Court appointment, of thi 
NMU, its general fund, the NMU Officers! Pension 
Plan and the NMU Staff Pension Plan, and of all 


monies paid by the NMU, its general fund and the 
NMU Officers’ Pension Plan to the NMU Staff Pension 
Plan; 


! 
' 
! 
iv. An Order directing an ina pendent accounting of 
all monies is properly and wrong fil ly paid pursuant 
Co the NMU Slaf£ Pension Plan to any and all offi- | 
certs and cmployees of the | 10Nn; : 
Vv. A money judgment painst the respective defendants 
responsible for damages sustained by the NMU and 
it bership; 
vil. ro an inspection and copying 
membership lists, including 
Vil. The establishment of a mer bership Watch Dog Com- 
mittee to supervise the expenditure of NmU funds, 
under Court direction and Supervision, in order 
to protect the m smbership from a continuing mis- 
appropriation of Union funds; and j 
| 
Wii. For whatever other, further and different relief 
the Court may deem just in the circumstances 
4. - 4.1, ess @ } r “- + 7 As + ,ve ~ ~ * an +e Hhoae 
tvy sit 4 wea & ‘ aan ‘ / x sue a ~~ so 4 eee s —w wa seme 
action including but no limited to a reasonable 
attorreys' fee as provided by Section 501 (b) of 
Title 29 of the United States Code and under com- 
mon law principles. 
! 
3. Pursuant to Section 501(b) the plaintiff submiteed 
a verified application to this Court seeking leave to cc enc 


io ota r A r)> stand rot, .e uot. 2% 2 e ' oe saa @ 
this action. Annexed hereto as Exhibits 2 and 


application and affidavit submitted by pla ntiff in s 


that application for leave to commenc t action. fhe allegation 
' 
of the application track the alle iti of impr 1ety contained 


who signed ,; Order dated J ary 27; 97 granting leave to 
start the action 
Until now, the defendants have not had an Opportu- 
nity to challe: the propriety of the chara: raised by plaintif 
in his application and affidavit and hj or ylaint. Following 
bt ’ j 
the co nee eS Of 83 action defendant erved and filed an 
answer denying platntiff£'s al leyatior and 1 diately noticed 
WHBLHELEE' Ss. @ msi_bLi)8n, A copy of the answer ji annexed hereto 
t a 
as Exhtbat. "4" Thereafter, Aeponent took plaintiff's deposition 
j 
=~ - 


Over two sessions on April 15 and April 22, 1975. In order to 


take this deposition it was necessary to obtain an Order from 

this Court, dated April 3, 1975, compelling plaintiff to appear 
fhe testimony of plaintiff at 
his deposition was both incredible and enlightening. It estab] Lan 
that plaintiff had no basis on which to level the serious charges 
contained herein and that his credibility is non-existent. We 
have annexed a copy of the transcript of plaintiff'; deposition 

as Exhibit "Sa" and "5b" and will make freguent reference to this 
transcript hereafter. In dealing with plaintiff's allegations 


deponent will consider the charges of misappropriation of Union 


funds, the charges relating to the alleged refusal to make certairz 
financial and membership data available to members and the charge 


relating to NMU Staff Pension Plan - in that order. Thereafter 


deponent will present additional materials demonstrating plaintiff' 
complete lack of credibility. ; 
t 2 | 

4. The Allegations of Misappropriation of Union Funds 


a. Paragraph 15 of the complaint sets forth the 


specific allegations of impropriety which plaintiff has lodged 
against the defendant officers. Paragraphs 15(g9), (i), (k) and 


(1) relate to the charges of misappropriation of Union funds 
Paragraph 15(g) of the complaint alleges: 


"By making, approving or causing to be 


made and approved improvident, unauthorized 

and collusive contracts to guarantee pension 
and severance pay from the NMU General Treasury 
in the event of a declaration of invalidity of 
Union Pension Plans to the following non-member, 
NMU employces: 


Wa Mr. Ernest Olson, Building 


y Mir. Milton Breit, Controltle 
$6 Mr. Bernie Raskin, Publi 

os . 

4. Miss Ann D id ExecutlLv 


“Th deflondant ha ( 
‘ 
! Her » knowledge, authoriz 
fication, written contract to 
I) T 1 1 q*\ 2 i \ f 
: pens i eo eran pay fre 
Vr ut? In the vent of ga 
validity « Union Plans to t > 
member NMU employees... " 
' 
At plaintiff's: aepositior Lt i 
LILLOTL ities t Ul ainmu ww i i Welds SULIT C2? on 
"> . | . ,7 } 
Now, will you t il us on what 
based your 11] 1f1oNn that t 
Cx) he | ly othe \ rds, } yw ad 
they have the contracts? 
. . 
and th Ollowing collog ry occurred (p.] 
r " > ~ 
A\ IT have been told by differ 
the ; the itracts. 
a} ee . neat’ 
.@) What members told you? 
Pa I » ' 4 , TQ by - ’ ? 
‘ can t G1veée Cne1r Na > Que 
Ary } 
Oj repr. lliS. 
\ . ‘ “ 
@) Do you know their names? 
A (Pausing.) I have their n 
Not h eo cit thie I ne” 
. , , 
Mr. Dinko wa then aske \ t 
, , 
Of thes Viy { ind how he knew th ' 
authorized and collusive" (pp.190-191): 
eh v6 Peet ‘ 4 
- \) Wavy yOu ¢ Ol > nany oOo! ! 
Mr. D2 O; 
n } ' 
s A\ ae ka 
a Un le OvLhner\ toa, 4 j reteres 
page Gr tH transecipt of the dey i | 
we Oa i 
UJ 
‘ f bd } 


@) These members who told you about + -@ contracts, 
what did they tell you about th 
A [ can't recall. 
Q You cannot recall anything that they told you? 
A [ have never seen them. 
.@) No, I am saying you said su had conversations 
- , I i ; 
with members who told you t it such contracts 
existed. Now, my qi tion is did they tell you 
anyting about the contents of those contracts? 
A No. 
QO No? 
A No 
QO So how did you know that tnese contra > Wee 
improvident, unauthorized and collusive as alleged 
in 15(g) of your complaint? 
A Will you rephy e that question again 


A The n 


people a 


@) Is that 
A Yes 
Inquiry 


made such a 


request 


defendant Wall onN 
was completely at o 
conversation with 
of hi affidavit ar 
Supporting affidavi 
req it £OL£ Inspect 
that the only conve 


GRUBER: Mr. Reporter, please read the 
stion. 
hereupon, the pending question was read 
the reporter.) 
embership don't know how much money these 
re getting. 
your answer, Mr. Dinko? 
was made as .o whether any attempt was made by 
t these contracts and he replied that he had 
to defendant Rich « November 15, 1974 and 
vember 25, 1975 (p.191). This last testimony 
dds with Mr. Dinko's recountir of these allege 
Messrs. Rich and Wall at pages 2 and 3 and 4 
l pages 78-82 of hi 10} ition. Thus, his 
t make ibsolutely no referen to such a 
LON. At his depositio he clearly testificd 
rsation he had with Rich on November 15, 1974 


concerned a request for inspection of the proposed Staff Pension 


Mr. Dinko was clear inab] to suvnpport his charg tl 
tt » contract ay "improv re. Ut thorized nd collusive.” 
lar ; 1 ‘ * +} 
Has reply ¢ ti ! t C not know how much these people 
are { t relat to al Fly c} | : In le 
Article 8, { yt l(a) of the NMU ¢ istituti1 (annexed hereto 
Exhit nal bel L« | tho: } tl National Offi of the Union 
to 11 Lné rat i y and fring I l it for Union employees 
" ‘ 7 7 P ) 
i‘ ( e Of < i Le lerical, 
admin tratl and othe, r ne] ( iry lor 
th eff i rdw) stration of the Union's 
affaly hall b th res} bility of -the 
Nationa Of fice. The National fice i authorized 
‘ ah? ths c - 3% Cerys eo , } 
‘ bo i 1 | ct ta 4 i , 7t ~~ ‘ 7s 
including | ision, welfare r other fr e bene- 
fits. Plat Or prograins [or providing | sion, 
ts y , } - ‘ ; - F vy . Y 
welfare, and other fringe benefits may } com- 
bined wit I ir plans Or progra for roviding 
. ’ r c 7 £ a Ir P " 
such } efit to officers of the Union. 
, } ry) ‘ ¢ , , y “a | oo - 
ince Mr. Dinko has absolutely no eviden of improvidence or 
4 7 } - . - ‘Fr 4 3 } , or 
colv?usion and such contracts are clearly authorized } the Unior 
: } meas = ‘ ” : 7 * ¢ 
Constitution, h ca neither show good cause to sue on thi: 
1 J } } 4 } r e1saeere 
point nor estal sh a reasonable showin oO likelihood of succes 
} T - - ; ' \ + ) = 
b. Paragraph 15(1) of ie complaint alleges: 
“wT , . s } ? y 
By ppointing or Ca ing to be a Ln 1, men 
c ‘ ‘ 
elected to Union oftfice, to different }¢ t >; in 
order to pa them two and thi be t} Llaries 
} { ; , } } ? 
ot Lhe OLL. Ss to which ! \ ele by tn Union 
I : nip.” 
Ref ren Ke. £ni alleqat n L¢ mit if pad L4 f Che 
verifnr application \ re plaintitft harged: 
eis li lants, 1 { t it i 1 
b | y 
I 113) ratification, tah } n elected 
to on Unt tf nd a i the tO dgit- 
ferent | it b aerder tea them two and 
thre tis t tlaries: of tt FL ic to which they 
Wi a] ted. ho umple, Mr. lwood Hiampton, 
) P 1 " } ' ) r r 
elected a Patrolman, h been a | rintment, 
1 Regt ut Director. Defendant lrew Rich wa 
' ’ 
clect 1 Port Agent in Now Yor! ind ha been ap- 
pointed to ke jronal Director. 


Once again, 


Mr. 


his information is 


that he had absolutely no besis to si 
regard to Mr. Ricn and Mr. 


answe occurred 


Q ot! take Mr. Rich first. 

the position of branch ag 
id New York; is that coricct 

A I believe so. 

@) what different position ha 
A [I believe - a member r 
that he has be mn «a Oint Gg. 
drawing a higher salary that 

QO Do you know what other I sit 
than branch agent? 
A At the mo it, no 

¢ Do you now | ich extr I 
position? 
A The amount of money, I do 

Q Your information as to the f 
money comes from other membée 
A Ye . 

0 Do you know the nar ; Of th 
you that information? 
A NO, Zk not, They are 

and they won't give t ie 

@) What about Mr. Hampton? Was 

A I believe he was. 
. @) Do you } w what it was? 

A l believe it was patrolma 

8) Do you know what other po t 
to? 
A At this mo c, no 

Q Do you know how much extra h 


amount of 


monies, no. 


a ae 
C) 


IWLTNG 


he source of 


viduals 


q\ stion nd 
lect } oO 
Port of 
ay inted to? 
“ia 
i 4 t ’ 
nd he 4 
agent. 
iold other 
yr this other 
IW. 

gets more 
told you that? 
no jciVe 

re risals 


- 


! 
* ds By suffering and permitting miscellaneous, 
out of pocket officer and staff expenses to be re- 
linburse from Union cash "shlush" funds without 
approval, authorization, minutes or records of such 
payments, and without itemization, accounting or 
; r Ing procedures." 
ge 14 of his verified application says only the 
following on this point: 
° "E) Miscellaneous, out of pocket expenses are 
reimbursed from Union cash "shlush funds" without ! 
\: officer approval or authorization, and without ! 
i itemization or accounting procedures. There are 
° no minutes of such payments and no records. Nor 
are the provisos of Section 431 complied with." 
i 
The only specific example Mr. Dinko could give at his 
1. deposition on this point was that a Mr. Alvin Shapiro received 
! the incredible sum of $00,000 from the "sShlush fund" (p. 204). 
oe } 
: However, this information, like all his other information, came 
| from what he was told by individuals who would not reveal their 
$ names (p.204). 
nea . } . . 
) | In sum, though Mr. Dinko has raised serious charges of 
Py - i 
a misappropriation of union funds, his sworn testimony clearly 
l 
e? | demonstrates that at best his information is based on the most 
’ ‘ ‘ . ° ° ° 
é unreliable form of hearsay from unknown individuals and, at 
i} worst, is a complete fabrication. As will be shown, there is 
: 
, : . : 
,; ample evidence that Mr. Dinko will not hesitate to level any | 
a i : 
charge - no matter how severe - to advance his interests. 
‘ Bic The Allegations Relating to Refusal to Provide 
Hs mths PS chee loot dee Audited i eB be R De ode EN ce de Be th San 
. Certain Financjal and Membership Data 
a. Paragraph J5(d) of the complaint alleges: 
" {¢a) By the Failure «ond refusal of the defendant 


( 
to make available to plaintiff and other Union members 
in good standing an independi nt Financial report or 
other adequate financial information on the NMU 

Officers’ Pension Plan and the NMU Staf£& Pension Plan 

either through publication in the Pilot or at all NMU 
branch offices." is ae 


-{2- 


* 
‘ 
Mr. Dinko contended at his deposition that his letter of 
December 17, 1974 addressed to the union requested an "independent 
financial report or other adequate financial information on the 
NNU Officers’ Pension Plan and the NMU Staf£ Pension Plan cither 
through publ ic i¢ n the Pilot or at all NMU branch offices" 
. 
(Pp. 273}. A cor of that letter is annexed hereto as “Exhibit 
. - ; we : ‘ i 
ay ial [he letter in fact demands the following on this point: 
"I demand a complete account ing Of all Union 
expenditures involving the officers Staff Pension 
Plan and all benefits associated therewith. In 
eddition T further demand a true and accurate 
accounting of all Union officers and staff, who 
are participating recipients in this plan; as 
well as monies expended or allocated for e: 
individual; family benefits and health bene ts,ctc.* 
However, nowhere in his letter, co plaint or verified applicatior 
does plaintiff stale why such an account ng iS necessary. Account- 
ings can be costly, time-consuming and burdensome and should not 
be required without some showing of wrongdoing. Neither Mr. 
Dinko's papers nor hi testimony even hint at any evider of 
wrongdoing. 

Surely "good cause" does not exist to sue for an 
accounting when, re, there is no showing that accounting 

| 

is necessary. 

5D. Rares ph 15(f) of the complaint alleges: 

"(f) By the failure and refusal of the defendants 
to ma available to Union meisbers in good Fanding 
information re Specting the NMU's tru and couplete 
Liabilitic and disbursements." 

Mr.Din! Claimed at his deposition that he quested 
such informati 1 f m Mr. Rich on ovember 15, 1974. (p.136) 
This testimony contlicted with his afLidavit \p.-2-4) and other 
portions of his deposition (pp.78-82). This also holds true for 
his alleged request of such material from Mr. Wall on November 25, 


"information 


and 


by plainti 


disbur 


However, that Mr. Dinko 


even assuming 


ever requested 


respecting the NMU's trve and complete liabilities 


sements" a very broad assumption - there is no showing 


fF that the union is ly presenting an untrue 


pres 


picture. Mr. Dinko conceded at his deposition that periodic 
financial reports are published in the Pilot regarding NMU general 
. funds (p.187). When questioned about the accuracy of these re- 
i i i 
| 
ports, he testified (pp.187-88) j 
. | 
i I want to see if I understand this allegation, Mr. 
Dinko, there are periodic financial reports published 
in the Pilot regarding the NMU general funds, are there 
not? | 
A Yes. | 
@) Is it your contention that those reports do not 
contain accurate information? 
A Yes. | 
QO Do you have any facts on which to support that 
contention? 
A At the moment, no. 
! 
@) Pardon me? 
| 
A At the moment I don't have them. | 
) Before this deposition, before today, did you 
) ’ bat } 
ever have such facts in your possession? 
A I can*t. recall) just to answer that question. 
. r { 
@) You can't recall whether you had such facts in 
your possession? Is that your answer? | 
' | 
A. Yes." 
| 
NMU files annual reports with the U.S. Department of 
Labor which contain detailed information on the Union's receipts 
{ 
and disbursements. These "LM-2" reports are filed pursy int to the 
MMRDA. Copies of these reports are available fo1 inspection by 
plaintiff£ or any other Union iember. It is clear that at present 
' 
, . r | 
plaintiff does not have good cause to challenge the accuracy of 
these reports and is using this proceeding as a means of conductin 


a harassing fishing expedition. 


inform 


are on depos » will F suc of fice: 


such 


officers as successor 


- Trustee of the NMU Officers 


NIRAT 


Pension Plan and Trustee for the NMU Staff Pension 
Pian.” 


Mr. Dinko admitted at his deposition that he has no 


ersonal knowledge regarding this allegation p.205 
j j I 


, "0 Paragraph 15(m), on pag2 7. That paragraph alleg : 
That over 80% of all unior: funds are on deposit, it 
is in the Amalgamated Ba.:k of New York. 

How did you get that information, Mr. Dinko? 
‘ } , 
| 
A By members, rank and file members. 
Pi ’ 
) And you do not know their names, either, I suppose? 
' - 2 , ‘ ne 
A No, they are afraid to give their names due to 
reprisals when on ships, they would have them hurt 
or beat up. 
= a So you do not know personally whether in fact 80 per 
cent of NMU funds are on deposit in the Amalgainated 


Bank of sens York, do you? 

A At this moment, no." 

Even if the allegation were true, there could be no 
conveivable impropriety in depositing union funds in a res 
bank like the Amalgamatee - nor has plaintiff suggested to th: 
contrary. Amalgamted's status as Trustee of the NMU Staff Pensio 

' Plan certainly does not conflict with its role as depository of 
: | union funds. 
6. The NMU Staff Pension Plan 


The remaining allegations of breach of fiduciary and 


i 
statutory obligations contained in paragraph 15 of the complaint 
, | relate to the NMU Staff Pension Plan. ‘This Plan provides pension 
; ' benefits for NMU officers, and NMU employees not otherwise covere 


by the union for pension purposes, On November 25 1974 the 
! t t 
membership of the Union voting at regular membership meetings he} 


at all branches throughout the country, and in Panama and Puerto 


Rico, voted to approve the Plan as the successor to the NMU 


Officers Pension Plan. Copies of the NMU Staff Pension Plan and 


NMU OF ficers Pension Plan are annexed hereto as Exhibits "8° and 


"9" respectively. Copics of the minutes of all MMU reyular 
branch membership meetings of November 25, 1974 are annexed 
Nnereto a j Lbut "10 through 36." 

Plaintiff 1} t.) following cont tions regarding 
the }? | nh 

a. That the “spread" « n to the proposed Plan in 
the November Pi lol (The union's official organ) was "inaccurate, 
incomplete, misleading and a tive” (paragraph 15(a)). 

b. That the full text of the proposed Plan and the 
NMU Office: Pension Plat ere not mad tilable for inspecti- 
in either English or Spanish at all NMU br. h offices (paragraph 
1S(b) and (c)); 

c That 3 } were not permitted to express their 


views on the } pO Plan at the November 25, 1974 meetina held 
in the Branch of ] Y Fork (nar jraph 15(c)); 

3 That shore- ie m ers i Par ia and Puerto Ri 
were d Led tt opportunity to vot re) t] prop i Plan (para- 
graph 15(n)) 

Thes iLlegations will } treated riat 

A The Priocot “Spread” 

The “spread" of which | Intiff complai 1S annexed 
hereto a BXN2 bab. S".. Tha article ,y pub ] l pu uant t 
Article ; oO t.} I i} Con Ltution which } l ! tinent 
2) rt 

sis C4 } Prin l Le A) 1 a ] LO! 1 thie 

Nata LC WS es ye th Nata bE Off) baty n 

Con M1oOnsS, Which change th est lished policies, 

progr , and pro Urcs: of. th Union must first be 

approved by the membership before th are made 
cfEective. 

Section 2 -- Method: Membership approval referred 


to in Section ] of this Article shall bh obtained in 
the following manner: 


\ me 
(a) The decision of the National Council 


and/or the National Office shall be spread in full 
in the NATTONAIL MARITIME UNION PILOT or a special 


news letler, provided that action on the decislot 

is not required before the PILOT or SI ‘cial news- 
letter can be published and distributed to the member 
ship. The decision shall then bi read at thea regular 
membership meeting in cach Br nch office operated by 
the Union, provided that in the event a regular mei-~ 
bership 3 ting j not hed lwithin the tal 

nec ‘rv for action upon the decision, the decision 
shall -then be read in ful rt a Sp ) membersh.} 

] ting called for that purpose. After discussion 

by th | ership, action upo the decision shall be 
taken by vote of the 1 bership present. The pproval 


of a majority of the total members voting in % 
Ll be required in order to make the 
At his deposition plaint (££ found three faults with 


the Pilot article (pp.154-55). 


not given; 
as The amounts they would each receive was not 


given; and 


+ 


3. The length of time ri quired to receive benefit: 


was not mentioned. 


In his verified application plaintiff stated: 


1 ee The Noticc¢ did not state the gifferences 
> between the proposed Plan anc the existing Plan; 
ee Tt did not state th formula upon which 


benefits were to be computed; 

Ba It did not state how mu h money was to be 
allocated and the typt of benefits payable; 

4. It did not indicate th total amount to be 
funded from the NMU General Fund; 

De It did not indicate the cost to ca *h member 
of the benefits t be paid; and 


es [tt did not indicate that the Nat ional Office 
would determine cligibility and compute and certify 
benefits. 


Coneeary boss of these allegations, however the 


Plans, plaintiff puts his credibility squarely on the line and 


comes a Cropper. [In his afficevit in support of his application 


Upp . 7}? 4 


“& 


to start this action, he swears that Evaristo Rodr iguez and 


Emanuel Van Eckelen - both union members - told him they had been 


denied access to those texts (pp.3 and 4 of affidavit). These 
alleyations were elaborated upon at hi deposition {np. 33-4! L24, 
132-33). However, annexed hereto as exhibits "38" and "39" are 
statements from Messrs. Rodriguez and Van Eckelen which completely 
refute Mr. Dinko's affidavit and sworn testimony. It is estonish- 
ing that Mr. Dinko would have the temerity to place his fabrica- 


tions befo.e this Court in a sworn statement 


Similarly, his testimony regarding his ov 


affidavit. His affidavit states that he did not see Rich on 
November 15, 1974 as he testified at his deposition. It makes 


no mention that he was assaulted and pushed out of Rich's office 
by 3 “goons" when he made the request. Surely, such facts - if 


they occurred - would have been of sufficient importance to 


In addition, plaintiff conceded that he had no idea 


whether any members were permitted to inspect the texts before 
the November 25, 1974 vote (pp.166-68) and was unable to give any 
information on what had happened in branch: ther than New York 


Although plaintiff contends that 50% of NMuU' Inember- 
Ship speak Spanish, thi contention 3s not based on statistical 
data - but conversations with other 1 (pp.169-171) More 
Mportantly, he has no idea of how iny Of th Spanish-speakin 


Although plarntafhl alleges that members wet nob per 
mite to express their views at the ineeting, he iimitted at 
his deposition that certain op; nts of the i I t union 
administration were permitted to speak (p.178). Yet he } he 
heard no one spea gainst tl proj . | n (p -719). Me ver, 
the minut ; of QC! i 2 plaintifi ) elf NOW : 
ba Eugen V. Herson, a former candidate for 
President of the Union, Ke In Opp 1tion to thi 
administration for 3 page of the minut« (i. 23-25 
of minutes) and “applause” for his c nts we note 
i Jgonath Sx kc, vel entir oke ado-inst 
th Plan (p.19-20 of minutes). 
r R ry mn nd Stoke qu tioned the W1 St f the 
Plan (p.20 of minutes). 
4, Ailton 2. Thompson opposed the Plan (p.2] Oj 
minutes). 
‘iF William Meakens said the me ership had been 
tricked and asked tt}! Chairman to explain the ne 
Pian (p.21). 
At his deposition plaintiff insisted that no vote was 
taken on Lhe } } Lon pl in (py a Pe ab I i dire tly mtr y 
to th minutes (p. 24 of minutes) Py in contrast to hi veri- 
fied a lication wh h clearly tate that there wa a “voti 
taken” (p.iZ2 o Ipplication). In addition, hi affidavit in 
Support zr the veritied application rete. LO Nx ber 25t! 
t (p.4 if f | Lt.) and wh qu { ied about this, plaintiff 
con¢ 1 "there was hands and shouting out" (p.131). 


The minutes do not reflect that Mr. Dinko sought to 


obtain the floor although Mr. Dinko claims he did on several 


occasions. He contends that the Chairman mentioned him by na 
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deposition, wowe 


press conference 


Southern port a 


security chief 


he couldn't rec: 


ference and state 


= 
_ 

~ 
. 
ay 
~~ 
& 
- 

~ 


that the SIU, NMU 


for all jobs aboar 


flag passenge} 


rhetorical question: 


Shannon Wall - 
deal?" When 


had obtained su 


MMony regarding 


sQliahil ity and 


drawing attention 


cal ambitions. 


Plaintiff 


deposi t ion he 


received 


whethe: charge 


‘United 


Barisic received he underhanded 
position wh 
SCOncrace, 


disprove 


perhap: 


himself furthering 


a 


charged at the 
retiring NMU 
dn't recall whether 


agent jin question 


rge that a retiring 


at his deposition 


at the press con- 


such a thing (p.210- 
those members (p.211) 


containing the Baltimore Sun article states 


10 year contract 


the largest v.s. 
leaflet asks the 


how much money the 


was rue that SIU 


responded (p.217): 


. t prove Th mvs 


hose na ; he did 
comn ittee! 

} bottem with hi 

agree, however, that 


them (pp. 210,216) . 


nd Mr. Dinko's te: 


lawsuit as a means of 


grandiose politi 


As will be shown nevt, Mr. Dinko will not hesitate 
to make the wildest and most scurrilous form of accusation in 
order to attain personal notoriety. Whe truth of his charges 
does not concern him in the slightest. 
Ss Four other leaflet were identified at Mr.Dinko's 
Ggepospreion as’ Exhibats 1, 22. 20 and 135 They are attached here 
. 
as Fxhibi “ay 6~“<thrroualr "sae. 
as Exhibit "45" is entitled an "Open Letter to the 
MHU Meinbership", contains Mr. Dinko's name, address and telephone 
number and is signed by him. It was distributed to the membership 
by Mr. Dinko (p.53,.95-6) after he read a. py and signed 1t (poo7; 
98). Mr. Dinko lintains, however, that he did not write Exhibit 
ao. og s not know the na of the individuals who did pre- 
pare that cafletk. Cp. 96). As with each of the anr > leaflets 
| 
tha he has distributed, Mr. Dinko claims that Exhibit "45" was 
prepared by unknown individuals and delivered to him 3 lerge 
Gudntitics (pp. 96-985 217,. 2s), 220). This, despite the fact that 
ft + > y yc , } — ne nb la 
| these leaflet speak in the f t person and describe Mr. Dinko's 
} 
personal activiti ° 
Although Mr. Dinko is obviously tryi t avoid re- 
E . | 
M 3 | A ? ' | 
sponsibility for the leaflet by claimil I loe t know who 
prepared them, his admission that he read thei id then distributed 
' 
them to the nei rshiy Sf SUEITIOLene wy TeseLe “ke Cclusively 
s ' 
de mst e@ hi Lnstabilaty. 
, Benabek "45" \contain accusations against NMU officers 
inal ¢ loyecs Of crit rh WHEL VERE seh I mwral conduct. Mr. 
Dinko could support ma. of these cnarges. On each of the follow- 


marges he admit dhe had no personal knowledye, that his 


information was based on hearsay from unknown individuals and 


that he could not prove the charge: 

| ee That Milton Breit, the NMU Controller has a 
v2,000 per month pad in Brooklyn which he pays for 
with union money (pp.103-4) ; 

2. ‘That Mr. Breit has prostitutes in the union 
building after hours and pays for them with union 
money (pp.104-5) 

3. That President Shannon Wall purchased a 


Nillion dollar yacht (pp.J]05-6); 


4. That Vice-President James Martin holds half 
of "Panama's prime properties" (p.106); 

A That NMU officials “are cleaning out the 
NMU treasury" (p.106); 

6. That the Premier of Japan asked the U.S 
government to throw NMU Uut of Japan (p.107); 

Ve That Vice-President Pete Bocker tock a 
$100,000 pay-off from a factory owner to leave the 
factory without a union (p.107-108) ; 

2 t 


8. That Secretary~-Treasurer Mel BArisic is an ex- 


nazi sympathizer and collaborator (p.108-9). 


The leaflet claims "If anyone does not believe I ive 
the facts, I will be glad to play the recorded tapes of the con- 
versations at the next member hip meeting". Mr. Dinko admitted, 
howeve1 that he had no such tap nd «hl ‘t know whether they 

’ 
» exist (p.110) 
. 

Bis EMEA UGH a priimaril a Cartoon depicting 
Vario NMU of ficials as animals. It also contain:. written 
accusations. Mr. Dinko has distributed the document and posted 
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Here then is a marked pattern of Mr. Dinko distribut Lug 


literature which purports to attribute inside information to him 
about all sorts of heinous activities being perpetrated by NMU 


Officials and employees. When pressed however, he is unable 


to substantiate any of his charges and even has the gall to try Lo 


I 
; deny r sibility for preparing tl) literature. [t does not 
seem possible that such a man can be belicved on any point where 
Ec his credibility is called into question. 

9. Mr. Dinko's affidavit in support of his motion to 
disqualify deponent's law firm corr ctly states that Mr. Freedman 
was a trustee of the NMU Officers' Pension Plan and resianed in 
December, 1974. Mr. Freedman is not a Trustee of the NMU Staff 
Pension Plan which is here under attack and has no personal 
interest in the outcome of this litigation. He is only sued in 
this action in his capacity as a stakeholder, along with Messrs. 
Segal and Karchmer. Mr. Segal has moved to dismiss the action 

' against him since he is no longer a Trustee and can no longer be 
a "stakeholder". Mr. Freedman intends to make a similar motion. 
10. At his deposition plaintiff testified that he has 
not been an active seaman since 1969 and, indeed, that he has not 
, ; been employed since that date. He has found time to run for 
President of NMU on two occasions since 1969, the most recent 
: occasion being 1973. He is not receiving welfare benefits from 
any source and claims to have been living on his “personal 
. Savings" since 1969 

EL Article 21, Section 4(a) of the NMU Constitution 
provides; that union officers who successfully defend themselves 
in litigation arising out of their activities as officers are 


entitled to be reimbursed by the union for counsel fees and 


COXPeNnses. this is in accord with the law of this CLronie,.- “Frias: 


‘Lo as required for defendant officers, the union 


tial costs if defendant are successful. The 
be put to thi tre ndou expense in a case as 
instant fog gi Cu) 5 oA 
nt regrets the extrei length of this affidavit 
' 
Of MUD 1 att ed | EO, How er, 2 2S 
J CO thas Court’ att { < that thi Casc nas . 
rit nd should not ha been permitted in the 
It would be unfortunate if the defendants and 
10n are forced to pay for tl costs of d-fending 
! 
1 <a 4 £ ' ] P23 Po - oe ee a ee —_ 
‘ 
' 
1S more material contained in plaintiff's | 
establishes his unreliab] character and disdai 
‘ponent respectfully requests the Court to re- 
' 
. ; > — ww : ha 4 } 17 x7-\ 
On in its entirety so that the full flavor of 
~ - 14 . 5 + , i | vr -+ “VY . ? : 
of credibility can be experienced 
ORE, deponent respectfully requests that 
n to disgualify be denied and that the motion 
ni<¢ 7 4 
iba Cie } 
‘ } 
Stanley B. Gruber 
this 
a es ! 
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STATE OF NEW YORK. COUNLY OF NEW YORK CERTIFICATION RY ATTORNEY 
a a th Da etch 


The undersigned, an attorney admitted to practice in the courts of New York State, certifies that the within 
has heen compared by the undersigned with the original and 
found to be a true and complete copy. 


Dated: 


STATE OF NEW YORK, COUNTY OF ATTORNEY'S AFFIRMATION 


The undersigned, an attorney admitted to practice in the courts of New York State, shows: that deponent is 


the attorney (s) of record for 
in the within action; that deponent has read the foregoing 
and knows the contents thereof; that the same is true to deponent’s own knowledge, except as to the matters therein 


stated to be alleged on information and belief, and that as to those matters deponent believes it to be true Deponent 
further says that the reason this verification is made by deponent and not by 


The grounds of deponent’s belief as to all matters not stated upon deponent’s knowledge are as follows: 


The undersigned affirms that the fore: ving sialements are true, under the penalties of perjury. 


Dated: 

STATE OF NEW YORK, COUNLY OF NEW YORK $s. INDIVIDUAL VERIFICATION 
, being duly sworn, deposes and says that 

deponent is the in the within action; that deponent has 


read the fore romg and knows the contents thereof; that 


the same is ti to deponent’s own hnowledee. exc ept as to the matters therein stated to be alleged on information and 
belief, and that as to those matters deponent believes it to be true. 


Sworn to before me, this dav of 197 


STATE OF NEW YORK, COUNTY OF NEW YORK $8. AFFIDAVIT OF SERVICE BY MAIL 
being duly sworn, deposes and save, that.deponent is net a party to the action, is over 18 years of age and resides at 
E ; ] i I } ) i 


That on the day of 19 leponent served the within 


upon attorney (s) for 


in this action, at 
the address designated 'y «aid attorney(s) for that purpose 
by depositing a true copy of same enclosed ina postpaid: properly addressed wrapper, in a post ofice — official 
depository under the exclusive care and custody of the Unite d States post office department within the State of New York. 
Sworn to before me, this day of 
‘ 197 


STATE OF NEW YORK, COUNTY OF NIW YORK as.: AFFIDAVIT OF PERSONAL SERVICE 
Ba Ad nt RA a 


being duly sworn, deposes and says, that deponent is not a party to the action, is over 18 years of age and resides at 


That on the day of 194 at No. 
deponent served the within 
upon 
the herein, by delivering a true cepy thereof to h personally. Deponent knew the 


person so served to be the person mentioned and described in said papers as the therein. 


Sworn to before me, this day of 197 


a 
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SOUTHERN DISTRICT OF NEW YORK 


ANDY DINKO individually and on 
behalf of the members of the 
National Maritime Union of America 


Plaintiff, 
-against- 


SHANNON J. WALL, as President of 
the National Maritime Union of 
America and individually, JOSEPH 
CURRAN, as past President of the 
National Maritime Union of America 75 CIV. 524 (HFW) 
and individually,MEL BARISIC, as 

Secretary- Treasurer of the National 

Maritime Union of America and individually, 

PETER BOCKER, JAMES MARTIN and RICK MILLER, 

as Vice Presidents of the National Maritime 

Union of America and individually, ANDREW 

RICH, as New York Branch Agent of the 
.Neational Maritime of America, ABRAHAM E. 

FREEDMAN, LEON KARCHMER and MARTIN E, 

SEGAL, as former Trustees of the National 

Maritime Union Officers' Pension Plan and 

individually, and the AMALGAMATED BANK OF 

NRE YORK, as Successor Trustee of the 

National Maritime Union Officers' Pension 

Plan and Trustee for the National Maritime 

Union Staff Pension Plan. $ 


AFFIDAVIT 
IN OPPOSITION 


Defendants. 


STATE OF NEW YORK, ) 


) Shee 
COUNTY OF NEW YORK) 


EDWARD O. HOWARD, being duly sworn, deposes and Says: 
1. I ama member of the firm of COVINGTON, HOWARD, 
HAGOOD & HOLLAND, attorneys for the plaintiff nerein and, as 


such, I am familiar with the facts and circumstances in this 
e 


action. I make this affidavit in reply to the affidavit and othe 


papers submitted by the attorney for the defendant WALL and other | 
defendants in opposition to plaintiff's motion for an order 
disqualifying ABRAHAM E. FREEDMAN as counsel for the defendants 
for whom he has appeared, and further, in opposition to the said 
Papers insofar as they relate to a cross-motion by the said 


defendants to dismiss plaintiff's complaint. 


EE 


aga 


¥v 


2. A review of the papers submitted by the said 
defendants necessarily leads to the conclusion that what is 
argued is essentially irrelevant to the basic issues presented be- 
fore this Court. The affected defendants have submitted voluminous 
documentation in attempted Support of their position. They have 
cited freely from the transcript of testimony given by the 
plaintiff at his examination before trial in this proceeding. They 
have argued at length with respect to that testimony. But the 
defendants have overlooked one basic fact and that is that the 
real issues presently before the Court, both on plaintiff's 
motion to disqualify and defendant's cross~motion, do not relate 
to plaintiff's credibility, nor his recollection, nor any leaf- 
-S Ox fliers which may habe been disseminated in connection 
with the defendants' mal-administration as officers and agents 
of the NMU. - 
3. The basic issue presently before the Court is 
whether or not ABRAHAM E. FREEDMAN should be disqualified as 
counsel. This basic issue is not changed nor significantly 
affected by defendant's cross-motion to dismiss the complaint. 
Most of the issues raised by the defendants in the said cross- 
motion need not be determined at this state of the proceeding. As 
demonstrated in our Memorandum of Law submitted herewith, as well 
as our Memorandum of Law submitted in May in Support of our 
motion to disqualify, plaintiff has Clearly satisfied all relevant 
conditions prededent to the institution of this lawsuit and 
need not now attempt to answer in any evidentiary way the many 
evidentiary issues raised by the defendants' papers. 
4. We need not set forth in detail herein the alle- 
gations of wrong-doing which have been made against the defendants 


in this action, as they are set forth in prior pleadings and pro- 


ceedings before the Court. It is sufficient to note that the 


essence of these allegations is that the several defendants have 
() 


failed to comply with the relevant provisions of the Labor Manage- 
ment Reporting and Disclosure Act, that they have breached their 
fiduciary obligations to the Union and its membership and that 


they illegally adopted and attempted to implement a staff pension 


plan in substitution for a prior pension plan. Proof of these 


allegations is not dependent at all upon the credibility of, know- 
ledge or recollection of the plaintiff. Plaintiff sues, in | 


in a representative capacity on behalf of the Union membership 
affected by the alleged wrong-doing of the defendants. Plaintiff 
position here is anologous to that of a shareholder in a share- 
holders' derivative suit. It is essentially documentaiy evidence 
not ANDY DINKO's credibility which will determine the truth of t 
allegaions in issue. 


5. It is of little or no moment that many of the 


charges made in plaintiff's application for leave to commence thi 
suit, and in his complaint, are alleged upon informatior and 
belief, rather than upon plaintiff's specific knowledge. 

would be incredible, given the adversity existing between 

plaintiff and the defencants here, if plaintiff had been able 

to allege the material allegations upon his personal knowledge. 

It is noteworthy,in fact, that one reason why he was not able to 
SO was the fact that at all stages of the preliminary proceedings 
prior to plaintiff's application for leave to sue, the defenda 
denied to plaintiff the disclosure of information which, plaint 
alleges, they had and which he sought relevant to the facts in 
issue here. This is precisely the kind of vice which the Court 

in Tucker v. Shaw, 378 F.2d 304 (2d Cir.,1967) warned about and 
acted against (discussed more fully in our briefs submitted here- 
with). One of the basic and essential reasons why the courts 

have invariably disqualified house counsel or retained outside 
counsel in suits of this nature is that Union members who challenge 


the malfeasances and misfeasances of Union officers are at such a 


disadvantage, as are their counsel, in having to battle against 


those who willfully withhold information, facts and data relevant 
to the issues. That is the circumstance here,we submit, with 

the defendant FREEDMAN representing so many of the defendants, 
including himself, while also being general counsel for the NMU. 

6. Much of the affidavit submitted in Support of the 
defendants' cross-motion to dismiss and in opposition to our 
motion to disqualify (hereinafter "the Gruber Affidavit") is 
directed to an attempted refutation of the material allegations of 
t’e complaint. Much of this sort of thing is purportedly develope 
through references to the testimony of the plaintiff given at his 
deposition. We submit again, that it is not necessary on this 
motion for us to attempt to refute the arguments advanced in 
the Gruber Affidavit in attempted Support of the’ defendants’ 
position. In fact, the law on this point is precisely to the 
contrary, as is more fully set forth in our memorandums. 

7. The defendants here are attempting to try the case 
through the Gruber Affidavit and exhibits or, at the very ieast, 
attempting to have the mat‘er treated as a motion for summary 
judgment. wseither is permissible here. The standard to which 
this Court must look at this stage of the proceedings is whether 
or not there is a sufficient basis for disqualification of ABRAHAM 
E. FREEDMAN as counsel for the sev. -al defendants named for whom 
he appears. It is not the function of this Court, at this point, 


to attempt to weigh and judge the evidence which will later be 


offered by plaintiff in his representative capacity in support of 
his allegations. It is not necessary, On this motion, for the 

Court to attempt to weigh and judge the evidence in terms of 
Credibility, sufficiency, weight, or whatever. The relevant stand+ 
ards in deciding defendants' cross-motion to dismiss the complaint 


are that this complaint is to be weighed from the point of view o 


indulging every favorable inference whic can reasonably obtain in 


Support of sustaining the complaint and if it is possible that 


-4< 


the relevant and material allegations can be sustained at trial, 
then a motion to dismiss must be denied. In addition, both 
plaintiff's motion to disqualify and the defendant's cross-motion 
must be decided within the context of the nature of this suit and ithe 
fact that in an action such as this, it is virtually mandatory, 
on the relevant law, that APRAHAM E. FREEDMAN be disqualified 

. as counsel. In the absence of an imperative defense by the 
relevant defendants- statute of limitations, non-memb rship in 

- a union, res judicata, and the like - none of which are presented 
by the defendant )here P @ cross-motion to dismiss must be denied 
and the motion to dis ualify granted. 

8. It is not necessary, we submit, for us to comment 
on alleged accusations which the plaintiff may have made against 
several of the individual defendants in pamph 2ts, etc,.. We do 
not condone some of the perhaps strong accusations made. Nor, 


however, do we have any obligation on this motion to defend them. 


To the extent that the Gruber Affidavit deals with personal 
accusations which may have been made against any of the defendants|, 
those accusations and Mr. Gruber's reference to them should be 
irrelevant here. We trust that this Court will not be misled 
into relating to those allegations and accusations. In effect, 
they have nothing to do with the lawsuit. 

9. If the Court is inclined to accord any substance ta 
the arguments set forth in the Gruber Affidavit or any materiality 
on this motion to the several exhibits submitted along with the 
Gruber Affidavit, then we submit that an evidentiary hearing asia i 

| be convened specifically to deal with the sole question of whether 
or not sufficient good cause has been showto warrant the in- 
stitution and maintenance of this action. After perusal of many 


| 
of these exhibits submitted by the defendants, we submit, further,| 


| 


that at such a hea i¢, the defendants should be requircd to 


produce the several individuals who, in other ports, purport to 


-5- 


have related to and dealt with the vote on the Staff Pension Plan 


which is at the nub of this lawsuit. We do not think that such an 
evidentiary hearing is really necessary here at this point. But, | 
we do suggest that if the Court is at all inclined to accord any 
materiality to the exhibits, that such a hearing should be con- 
vened. 

10. In essence, however, it is clear on the law that | 
the only relief that should properly be accorded by the Court 


at this point is to grant plaintiff's motion to disqualify 


ABRAHAM FREEDMAN, while denying the cross-notion to dismiss the 


complaint. 


EDWARD O. HOWARD 


Sworn to before me this 
23rd day of June, 1975 


7 


~ 


s 


s  CALLIS 


ANN - 
Notary Public, State of Ne 
No. 245578925 
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UNITED STATES DISTRICT COURT 
SOUTHERN STRICT OF NEW Yoprr p y 
WOU LI RN DISTRICT JF NEW YOR “1 D a 
ANDY DINKO, individually and : 
on behalf of the members of 
the National Maritime Union : 
of America, 75 Civ 24 (HFW) 
1} . 
Plaintiff, 
: IGMENT 
Vv. 
i} : 
'} © 
t] SHANNON J. WALL, et al., 
1; 
i] : 
i| Defendants. 
[0 See Beemer ew eee Sew aenaseaeaewacaunse yv 
{| This cause having come on to be heard on the tion of 
1 , seatesinnian amen , 
defendants WALL, CURRAN, BARISIC, BOCKER, MARTIN, M LER, 
RICH and FREEDMAN to dismiss the complaint on the ground that 
the Court lacks jurisdiction over the subject matter of the 
i| 
i ; : ; 
action, and the Court having granted the said moti I ra 
| dated August 4, 1975, it is hereb 
A UDGED and DECREED that the « laint } ein 


be and the same is hereby dismissed and that the r ing de- 

fendants have and recover their cost from the plaintiff. 

Dated: New York, New York j 
August » aaats / ( y 


1) 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ro en an ~~ to til a ‘ats _ oe ab in ya -xX -/ 

ANDY DINKO individually and on he- : has 0 i 

half of the members of the National « 

Maritime Union of America, : m She Fayk " 
Plaintiff, ; 

- against - : MEMOR/-NDUM DECISTON 

SHANNON J. WALL, as President of : 75 Civ. 5246 (HFW) 

the National Maritime Union of 

America and individually, JOSEPH 

CURRAN, as past President of the 

National Maritime Union of America : a 

and individually, MEL BARISIC, as 4 

Secretary-Treasurer of the National: // YO ¢ s 

Maritime Union of America aad 426 

individually, PETER BOCKER, JAMES $ 

MARTIN and RICK MILLER, as Vice 

Presidents of the National Maritime: 

Union of America and individually, 

ANDREW RICH, as New York Branch : 

Agent of the National Maritime of 

America, ABRAHAM E. FREED?.AN, LEON: 

KARCHMER and MARTIN E. SEGAL, as : 

former Trustees of the National : 

Maritime Union Officers' Pension ~ 

Plan and individually, and The 

AMALGAMATED BANK OF NEW YORK, as 

Successor Trustee of the National : 

Maritime Union Officers' Pension 

Plan and Trustee for the National : 

“Maritime Union Staff Pension Plan, ik 


Defendants. 


cndarts have moved for an order pursuant to Rule 
12(b) of the Federal Rules of Civil Procedure dismissing tue 


conplaint on the avoand that the court lacks jurisd’ 


the subjeeu matter. Plaivrtiift brovght this action’ 


4 


6 
<e 


and on behalr of the members of the National Maritime Union 
(hereinafter referred te as the NMU) under the Labor-Management 
Reporting and Disclosure Act, 29 U.S.C. 501. Defendant Wall 
is president of the NMU; defendant Curran is a past president 
of the NIU; defendant Barisic is the secretary-treasurer of 
“Sr the NMU; defendants Rocker, Martin and Miller are vice presidents 
ae of the NMU; defendant Rich is the New Ycerk Branch Agent of 
the NMU; defendants Freedman, Karchmer and Segal were trustees 
of the National Maritime Union Officer's Pens: 2n Plan. 
Plaintiff alleges that the defenéants committed 
certain wrongful acts which constitute a violation of their 
“ fiduciary duties and responsibilities under the Act, 29 U.S.¢ 
§ 501(a). The alleged violations can be broken down to three 
categories: 
1. Allegations relating to the adoption by the 
+ Union of the NMU staff pension plan; 
2. Allegations that the defendant officers have 
refused to make certain financial and membership data avail- 


able te plaintiff and other members; and : Be 


Ww 
e 
> 
~ 
} 
or 
rw 


ions that the defendant officers have 
misappropriated union funds. 
a Plaintiff, pursuant to section 501(b), made an x 
application to the court to bring this action and was grantod 
ave to conmence, ex parte, by adge Frankel on Janvary 27, 
1975. The instant motion for an order dismissing the 
complaint is granted, without prejudice to the plaints! 


, 


the reasons discussed herein. 


There are three prerequisites to the bringine of a 
J Jang 


suit with leave of the court under section 501(b): First, the 

member plaintiff must request the union to "Sue or recover 

damages or secure ar accounting or other appropriate relief"; 

second, the union or its governing board or cfficers must | 
refuse or fail to sue; and third, a showing of "good cause 

must be made;" 29 U.S.C. § 501(b); Levinson v. Perry, 71 


L.R.B.M. 2554 (1969); Philips v. Osborn, 403 F.2d 826 (1968) ; 


Purcell v. Keane, 277 F. Supp. 252 (1967); Penuelas v. Moreno, 
198 F. Supp. 441 (1961). 

As to the first two requirements, the section clearly 
refers to a failure or refusal to bring a court action after 
a request has been made that such action be brought. Four 
matters, each separated by the word "or" are mentioned after 
the words "refuse or faii" in section 501(b): 
° to sue or , ; 
recover damages, Or pipe tks etek. 


. secure an accounting or 
. other appropriate relicf 


&m WNP 


1. and 2. obviously refer to court action only. The statutory 


language “sue or recover" has been construed to mean “sue to” 


recover, Cassidy v. Horan, 405 F.2d 230 (1968); Pensco v. Daley, 
239 F. Supp. 629 (1965), pointing out that both the House and 
Senate reports referred to sectien 501(b) as being worded Migs 


i 


recover," As *othex appropriate reztief” is a standard woj) 


‘ 


krewn legal term referring to court action. 3, "secure én. 
accounting or" may be enbigquous. Read with 1. and 2. .° te 


Y , . 


it follows, it refers to court svelief granting an accounting, 


Penuelas v. Moreno, 198: F.. Supp. 441 (2S6h)., It follows that 


a demand must be made hy the plaintiff requesting that the 


union or its governing board or officers take court action to 
cicicistaplememesnienimenano—anaiad 
secure the relief referred ‘to. in 1..,2.4%. 3s; er 4, above. 
The request requirement is mandatory and cannot be 
satisfied "by anything short of an actual request. An allega- 


tion of the futility. of such a request will not suffice," 
j t 


Coleman v. Brotherhood of Railway & Steamship Clerks, etc., 


340 F.2d 206 (1965). Therefore, the request requirement is 
a condition precedent to a derivative suit under the Labor- 
Management Reporting and Disclosure Act, 29 U.S.C. § 501(b),_ 
Horner v. Ferron, 362 F.2d 224 (1966). 

As observed in Johnson v. San Diego and Bartenders 
Union, Local 500, 190 F. Supp. 444, federal district courts 


are courts of limited jurisdiction: 


The United States District Courts are creatures 

of statutes enacted in pursuant of the Constitu- 
tion, and-are courts of limited jurisdiction. 

They have no jurisdiction other than that con- 
ferred by acts of Congress within the limits : 
defined by the Constitution. 


In support of this proposition the court cited Kline v. Burke, 
Construction Co., 260° UlsS, 226 (1922), 43 5S. Ct. 79,. in. which 


the Supreme Court declared that, other than itself, every:" 


federal court derived its authority wholly from Congress. 
The Supreme Court has maintained this position. In’ Kealv \ 


Ratta, 292 U.S. 263 (1933), 54 S. Ct. 700, the. court :tnve; 


’ 


bu ° o-+ ome « . or oe eee a 


Kline in concluding that Congress has followed a policy of 


narrowing federal court jurisdiction, thus requiring strict 


a) 
‘ construction of any statute in which such jurisdiction was 
; 
: allegedly conferred. Section 501 of the Labor-Management 
i Re:ording and Disclosure Act is such a statute, 
? With these fundamentals in mind, we turn to the 
t 
pia ae facts in the instant case. The papers before this court ; 
a's - 
? show that the sole step taken by the plaintiff, which might , eet 
e . ‘ P ; ‘ 5 ag ‘ 
§ be viewed as satisfying the request requirement of section 
' : ‘ 
j 50'1(b), consisted of a letter dated December 17 written by ° ae 
Sd . Py 
‘ pi a 
{ , the plaintiff to Mr. Barasic, Secretary-Treasurer of the NMU. ; 
ice + * z 
¢ After setting forth a number of violations of fiduciary 
- 4 ¢ 
ee ‘ ; 
' duties on the part of the defendants and demanding that the 
cs, g 
Fi vote on the revised pension plan be declared void the plaintiff 
: concluded with the following: 
! : . 
ah I demand a complete accounting of all union : 
. expenditures including the officers staff ;' 
" t pension plan and all benefits associated 
therewith. In addition I further demand a 
e true and accurate accounting of all officers’ ica 
; and staff, who are participating recipients 
in this plan; as well as monies expended or : 
! allocated for each individual; family benefits 
: and health benefits, etc. } 
I further demand that an outside independent 
certified public accountant be selected to 
audit all expenditures of the NMU; and a Ce teh ' 
« membership committee be set up including 
outside impartial observers to see that 
wembers will be protected agzinst the con- 
* tinuous Wwisappropriation of Union Funds. 


I demanded that no monies be used out of 
the NMU Genera] Treasury for the Officers 
Staff Pension Plan 


. . 7 . 


Tf you do not reply within ten (19) 6G 
from the above date, T will immediate}. 


instruct my attorneys to proceed with Jaw 
suits in the Federal Courts. 


The above inade demands by the plaintiff are Clearly directed 
at the officers of the NMU and are intended to bring about 
action by them, Law suits are threatened if the demands are 


not met. 


Nowhere in the letter of December 17 does the 
plaintiff request that the officers of the NMU initiate court 


action to achieve the demands made by him, 


In Levinson v. Perry, supra, another case involving 


alleged violations of fiduciary duties by officers of the NMU, 
the piaintiff sent a letter to the secretary-treasurer of the’ 
NMU stating the alleged charges and demanding that the NMU’ is 
"fully and immediately inguire into the charges and act | 
accordingly." In that letter the requested inquiry and un- 
defined action to be based thereon went beyond the naked 
demands made by the plaintiff in this case. Nevertheless, 

the court found that the letter in the Levinson case was 


not sufficient to satisfy the procedural request requirement 


of section 501(b), Stating: 


Plaintiff's demand that NMU 'fully and immediately 
inquire into the above charges and act accordingly' 
is not a requert that the union bring suit .-:.°. 
Rather, the only allegation is that a demand was 
made of the union for an inquiry into the alleged 
violations of fiduciary duties 

The words ‘act accordingly' in plaintiff's’ 
Jetter are broad enough to encompass a num 


of forms of action other then, and short o 
court proce: lings a 6 aa we find Plaintii 
f reo 


has failed to comply with the request 1133 
prerequisite to suit under section 501(h). 


o- ae a ~~ SOL OLS LA ORIG LES AS OS LES © OS NE CTS CNRS Nes Men ¢ 


Accordingly, defendant's motion is granted, 
The complaint is dismissed," 


I regard the plaintiff's request in the instant case 
to be considerably weaker (in terins of satisfying the procedural 
requirements of section 501(b)) than the one rejected in Levinson 
v. Perry. Therefore, I find the plaintiff to have failed to 
comply with the request requirement prerequisite to suit under 
section 501(b). 

In addition to the requirement heretofore discussed 
the plaintiff in an action under section 501(b) in the Federal 
Courts must show "good cause." There is nothing in the section 
which defines "good cause" nor can the section be read as 
meaning that the requirement of good cause is satisfied merely 
by the demand for court action referred to above, Penuelas v. 
Moreno, supra. "Good cause" must therefore mean something in 
addition to the demand and refusal. Generally, it has been 
concluded that “good cause rests in the sound Giscretion of 


the court. Highway Truck Drivers and Helpers Local 107 v. 
- A Ann nD — ee —— Se eee assests Se 


Cohen, 182 F. Supp. 68 (1960); Executive board Local Union 


No. i Fy I.B.E.W. v. I.B.E.W., 184 F. Supp. 649 (1960). 
Judge Frankel's Jznuary 27, 1975 ex parte order 
granting plaintiff leave to commence this action was ade 
subsequent to submission of a verified application and 
affidavit. Until the filing of the May 28, 1975 Notice of 
Motion to Dismiss ond Affidavit in support thereof defen 
had not had an opportunity to challenge the proprie)y «t 


the charges raised by pl LENLLEE in his app? ication, ° 


and complaint. Thus, 


of seading the 


pl 


to the defendant's motion 
as to the "good cause shown" 


Like any other ex parte 


leave to commence an action m 


upon appropriate opposition. 


the court stated: 
The showing of good 
parte. By hornbook 
ex parte may be set 
or on motion. 
The court conclud 
+ has been shown and 


should not have bee 


The affidavit 


of St 
alia, in 


the showing of “good cause" 


by the complaint. T 
detailed 


ularly the d 


to the p 
papers 
conclude that an 
the plai 
and t order 

T concu? 
Penue 
uj 


such as ri 


Judge F 


papers 


should 


with opinion expre 


ranke] did net have the 


requirement of 
order, 


ust be subject to being 


In Penuelas v. Moreno, 


cause may be made ex 
law any order made 
aside either ex parte 


es that no good cause 
that the ex parte order 
n issued." 


anley B. Gruber, 


“good " After 


cause. 


submitted by the 


parties 


Submitted, 


I 


section 501(b). 


an order granting 


Supra, 


position of the plaintiff, in evaluating the ch 


am 


benefit 


in exercising his discretion 


vacated 


‘ 


inter 


support of the defendants motion to dismiss challenges 


a carefu] 


adequate showing of "good cause" 


ntiff as required 


be vucated,. 


ssed by ‘Judge C 


re an «dA@vers. 


aintiff's deposition, or the ex hibits attached 
2 f 


c 


each charge of wrongdoing raised 
his court has had the benefit of the numerous 


exhibits attached to the above mentioned-affidavit, per: 


before permitting an action under seetion 501 (b) to be filed. 
Such a procedure would serve to insure that the procedural 
requirements of section 201(b) have been met and thereby avoid 
the unnecessary expenditure of the partics' and the court's 
time. 

As discussed herein, the order granting leave to 
commence this action is vacated. Accordingly, this court lacks 
jurisdiction over the subject matter of the’ instant action 
and the motion to dismiss the complaint is granted without 
prejudice to plaintiff in bringing a new a -.ion once the 
procedural requirements of sections 501(b) have been fully 
complied with. 

SO ORDERED. 

Dated: New York, New York 


August 4, 1975 * + 


NOVES 


29 U.S.C. § 501(a): "The officers, agents, shop stewards, 


and other representatives of a labor organization occupy 
positions of trust in relation to such organization and 
its meinbers as a yroup. It is, therefore, the duty of 


each such person, taking into account tne special problems 
and functions of a labor organization, to hold its money 
and property solely for the benefit of the organization 
and its members and to manage, invest, and expend the 

same in accordance with its constitution and bylaws and 
any resolutions of the governing bodies adopted there- 
under, to refrain from dealing such orgainzation as as 
adverse party or in behalf of an adverse party in any 
matter connected with his duties and from holding or 
acquiring any pecuniary or personal interest which 
conflicts with the interests of such organization, and 

to account to the organization for any profit received 

by him in whatever capacity with transactions conducted 

by him or under his direction on behalf of the organiza- 
tion. A general exculpatory provision, in the constitu- 
tion and bylaws of such a labor organization or a general 
exculpatory resolution of a governing body purjorting to 
relieve any such person of liability } 

duties di clared by this section shall be void as agains 
public policy. 


29 U.S.C. § 501(b): "(b) When any officer, agent, shop 
steward, or representative of any labor organization is 


alleged to have violated the duties declared in subsection 
(a) and the labor organization or its governing board 
or officers refuse or fail to sue or recover damages.or 
secure n tis or other ; ropriate relief within 
a re ble time a ! eing requested to do so by any 
member of the labor organization, such member may sue 
uch officer, agent, shop ste gd, or representative in 
any district rt of the United States or in any State 
court of « petent jurisdiction to recover damages or 
ecure an accounting or other appropriate relief for 
the benefit of th labor organization. No such proc 
hall be b it except upon ]ea of the court obtai) 
VpON 1 f } app) tic nd for good cause shown, v7 
application _— ! le ex parte, The trial-judge m . 
allow a ren ble pirt of the recovery in any ectic 
under this subsection to pay the fees of counse) ypre- 
ecu ¥ tg uit ce “REM } tance of the F o) <> wm oP \ 
Jabor organi tion and to compensate such member +4 


‘ 


«* 
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any expenses n cessacily paid or ineurred by h 


ii 


— eee - oe 


En Oe 


DATE: 


TIME 
SZOLD. Fr.- 
Attorneys 


By....... 
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